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Preface 


The Hon. Patricia M. Wald* 


Mark Kielsgard makes a powerful and occasionally provocative case in this book for 
the United States to come to terms with the presence of the International Criminal 
Court on the international scene and to work cooperatively with it in areas of mutual 
concern. Yet, the author is both realistic in his portrayal of the varied economic, polit- 
ical and ideological interests that have so far been successful in impeding that coming 
together and in his pragmatic estimates of the obstacles that remain. Nonetheless, he, 
like many of us, sees the joinder as inevitable for national as well as international prog- 
ress. His analysis of the history of the relationship ranging from bitter hostility by the 
U.S. toward the Court and active efforts to denigrate its status in the rest of the world 
to a passive toleration of its existence and finally to what we hope is a policy of con- 
structive engagement with it has some fresh, though possibly controversial thoughts 
on the role of the military-industrial complex and provincial morality in that opposi- 
tion. There is also some contrast between the visible idealism reflected in the author’s 
introduction and conclusion drawing on the New Haven School’s emphasis on dignity 
and human rights and the pragmatic analysis of the global and national trends that 
have kept us at such a distance from the Court in the past. The author has high hopes 
for the Court, especially if the U.S. and many more nations join up to make it a truly 
universal norm setter. Having spent some time on one of the ad hoc courts which 
Kielsgard criticizes (sometimes a bit harshly) I can only hope he is right in his opti- 
mism; the ICC has had a somewhat rocky infancy but still holds enormous promise. 

One of the principal contributions of this book to the ever widening discourse on 
the U.S. policy toward the ICC is the careful discussion of the undeniable long-term 
connections between positive economic policies like trade and commerce and stren- 
uous efforts to raise the status of human rights especially in developing countries, 
in which the ICC could play a major role. This is a long, detailed treatment of the 
myriad strains that have gone into the U.S’ misconceived policy toward the Court, 
and the path toward a more enlightened one, well worth reading for those who care 
not just about international justice and human rights, but about the long-term wel- 
fare of the United States. 


* Judge of the UN International Criminal Tribunal for the former Yugoslavia 1999-2001; 
Judge of the U.S. Court of Appeals for the District of Columbia Circuit 1979-1999, Chief 
Judge 1986-1991. 
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CHAPTER 1 Introduction 
A Legal Response to Atrocity 


The last half of the 20" century and the beginning of the new millennium have wit- 
nessed greater development in international criminal law than all previous epochs 
combined. Though rudimentary antecedent norms began to take shape in the 18" 
and 19" centuries it was not until the war crimes tribunals at Nuremberg that bind- 
ing international criminal norms were developed. Nuremberg created a precedent 
for international scrutiny of those most heinous atrocities, which has been applied 
even when committed entirely within the boundaries of a single nation and perpe- 
trated at the behest of the regularly constituted governmental authority. Yet, despite 
the recent developments in international criminal law, modern atrocities continue to 
plague humankind’s quest for an international order of human rights, human dignity 
and rule of law. 

Indeed, many of the modern acts of genocide, war crimes and crimes against hu- 
manity have even taken on signature characteristics and become identified by the 
particular means used or the peoples targeted. In 1915, hundreds of thousands of 
Armenian civilians (consisting largely of women, the aged and children) were forced 
on a death march from present-day Turkey to the Syrian Desert without sufficient 
food, water or provisions and left in the desert to die of exposure,’ a death not unlike 
crucifixion. The Holocaust reflected the extreme adaptation of modern technology 
to mass killing and the rendering of the physical body into a commodity for financial 
or scientific gain. From the efficient cataloging and rounding up of victims using the 
newly developed IBM Hollerith punch card machines (hole 3 indicated homosexual, 


1 Christopher J. Walker, World War I and the Armenian Genocide, in 2 THE ARMENIAN 
PEOPLE FROM ANCIENT TO MODERN TIMES 248-9 (Richard G. Hovannisian, ed., 1997). 
Moreover, Article 6(c) of the Rome Statute and Article 2(c) of the Convention on the 
Prevention and Punishment of the Crime of Genocide define the substantive offense 
of genocide to include acts of “deliberately inflicting on the group conditions of life cal- 
culated to bring about its physical destruction in whole or in part.’ This provision was 
arguably included in both instruments in order to account for the indirect modality of 
death inflicted on the Armenians by their persecutors. Rome Statute of the International 
Criminal Court, July 17, 1998, art. 6(c) U.N. Doc. A/CONF.183/9 (1998) [hereinafter Rome 
Statute]; Convention on the Prevention and Punishment of the Crime of Genocide, 9De- 
cember 1948, art. 2 (c), U.N. Doc. 78 U.N.T.S. 277 [hereinafter Genocide Convention]. 
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hole 8 indicated Jew)? to the macabre medical experimentation? on Jewish and gypsy 
prisoners and twins perpetrated by Josef Mengele at Auschwitz,‘ to the studied at- 
tention put to designing and operating the perfect killing factories powered by ovens 
or gas, the Nazi genocide machine killed and exploited more people, with greater 
efficiency than any other genocide in modern history. In the 1970’s in Cambodia, Pre- 
mier Pol Pot targeted the so-called intelligentsia for destruction in order to purge the 
country of its “decadent colonial influences.” People who wore eyeglasses were killed 
simply because it was suspected that they knew how to read and write. By hatchet 
blow to the neck or evisceration or by being buried alive, some accounts estimate 2 to 
3 million Cambodian deaths.’ In the former Yugoslavia, the term “ethnic cleansing” 
was added to the modern lexicon. In addition to the wanton disregard for the gener- 
ally accepted norms of armed conflict, the Serbian and Yugoslavian forces committed 
mass rapes, with the knowledge and consent of their superiors, as a deliberate instru- 
ment of war to terrorize civilian populations,° as a reward to soldiers and in an effort 
to biologically change the ethnicity of a region.” In Rwanda, 800,000 people were 
killed in approximately 100 days. This genocide was known for its own special brand 
of brutality as the signature instrument of murder was the machete; immediately pri- 
or to the beginning of the hostilities, over 28 tons of machetes, twice the normal an- 
nual cargo, had been imported into Rwanda.* In the bloody Sierra Leone uprising, the 
mass dismemberment of civilian’s hands, feet and other body parts was orchestrated 
by Armed Forces Revolutionary Council (AFRC) and Revolutionary United Front 


2 See generally 3 RAUL HILBERG, THE DESTRUCTION OF THE EUROPEAN JEWS 50-274 (3d 
ed. 2003); See also EDwIN BLAcK, IBM AND THE HOLOcAuST: THE STRATEGIC ALLI- 
ANCE BETWEEN NAZI GERMANY AND AMERICA’S Most POWERFUL CORPORATION 50, 
371-2 (2001). 

3 According to the US Holocaust Memorial Museum, Jewish prisoners were victimized as 
the subjects of “[u]nethical medical experimentation carried out during the Third Reich 
[which] may be divided into three categories ... experiments aimed at facilitating the 
survival of Axis military personnel ... [experiments] aimed at developing and testing 
pharmaceuticals and treatment methods for injuries and illnesses ... encountered in the 
field... [and experiments] sought to advance the racial tenets of the Nazi worldview” 
United States Holocaust Memorial Museum, HoLocaust ENCYCLOPEDIA: NAZI MEDI- 
CAL EXPERIMENTS, 1 http://www.ushmm.org/wlc/article.php?lang=en&Moduleld=1000 
5168. 

4 Id. 


5 Deathwatch: Cambodia, Time, Nov. 12, 1979 at 5, available at http://www.time.com/ 
time/printout/o,8816,946349,00.html. 

6 Federal Republic of Yugoslavia: Kosovo-Rape as a Weapon of “Ethnic Cleansing; Human 
Rights Watch, 2000 at 1, available at http://www.hrw.org/reports/2000/fry/Kosovoo3. 
htm. 

7 Rape as a Weapon of War and a Tool of Political Repression, Human Rights Watch at 2, 
available at http://www.hrw.org/about/projects/womrep/General-21.htm. 

8 Choosing War (HRW Report-Leave None to Tell the Story: Genocide in Rwanda), Human 
Rights Watch, Mar. 11, 1999 at 16, available at http://www.hrw.org/reports/1999/rwanda/ 
Geno1-3-11.htm. 
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(RUF) forces.° In addition, this conflict was known for torture, extra-judicial killing 
and the widespread use of child soldiers, some no more than 10 to 14 years old. In 
some regions, the use of child solders has grown in recent years as they have proven 
easy to manipulate, and can be formidable fighters through the use of psychotropic 
drugs and light-weight plastic machine guns, particularly the AK-47. 

These atrocities are usually committed by entities exercising legitimate or de facto 
civil authority and often in the context of an armed conflict. They are therefore dis- 
tinguishable from ordinary domestic criminal behavior in scope and in anticipated 
impunity for the offenders. Enver Pasha of Turkey, Pol Pot of Cambodia and Augusto 
Pinochet of Chile, acting under color of law, could order unspeakable horrors with 
relative impunity because of the control they exercised over the regularly constituted 
domestic judicial authority. Despite his leadership role in the crimes of Sierra Leone, 
Charles Taylor of Liberia could successfully negotiate his own safe passage by virtue 
of his political influence and, but for international intervention, would have enjoyed 
impunity for his crimes. The question facing all persons of conscience remains: who 
speaks for these victims? Who takes responsibility for the victims of mass atrocities 
of the gravest nature when the crimes are perpetrated by the same civil authority that 
is supposed to protect them or in the context of military conflicts where strict ac- 
countability is politically inexpedient for both sides or where larger issues loom, such 
as the cessation of hostilities conditioned upon blanket immunities? Who speaks for 
these victims if the domestic authority is unwilling or unable to speak for them? 

To fill this “impunity gap,’ factions of the international community have sought for 
many years to provide a mechanism, an international sanctioning body with criminal 
competence not subject to the whim of domestic political authority. Surely a rea- 
sonably unbiased international tribunal would be the appropriate forum for atroci- 
ties perpetrated by national authorities against their own people. At the heart of the 
matter is the question of the universal rights of people versus the positive law of a 
geographical political entity. Should people everywhere be free, as a matter of right 
and despite domestic law or practices to the contrary, from the machetes of Rwanda, 
the hatchets of Cambodia or the ovens of Auschwitz? Is international law equipped 
to address the rights of these individuals or is it a legal order designed only to regulate 
the conduct between states? To what extent and under what circumstances may the 
international community interfere in the domestic affairs of a sovereign state? 


9 Amnesty International reports that in one area of the Eastern Province “[a]s many as 
4,000 men, women and children suffered mutilation, crude amputations of their hands, 
arms, legs, lips or ears; others suffered lacerations and gunshot wounds. Survivors of the 
attacks recounted that many others from their villages had been killed or had fled into the 
bush where many died of their injuries. They reported that villagers had been rounded 
up and locked in houses which were then set alight. Women and children were system- 
atically raped or subjected to other forms of sexual assault. Men who refused to rape 
members of their own families had their limbs amputated as punishment. Children were 
ripped from their mothers’ backs and killed with machetes. AMNESTY INTERNATIONAL, 
1999 ANNUAL REPORT ON THE REPUBLIC OF SIERRA LEONE 1, 3 (1999) available at 
http://www.amnesty.org/ailib/aireport/arg9/afrs1.htm. 
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In Human Rights and World Public Order, The Basic Policies of an International 
Law of Human Dignity, authors McDougal, Lasswell and Chen describe the philo- 
sophical underpinnings of legal positivism, a state-centric legal structure, and its re- 
lationship to international law: 


The positivist approach assumes that the most important measure of human rights is to 
be found in the authoritative enactment of a system of law sustained by organized com- 
munity coercion. Within this approach authority is found in the perspectives of established 
officials, and any appeal to a “higher law” for the protection of individual rights is regarded 
as utopian or at least as a meta-legal aspiration. The explicit emphasis is upon the institu- 
tions of the modern state, and it is inspired by and inflated with exaggerated notions of 
sovereignty. It is this viewpoint whose champions have most strenuously insisted that only 
nation-states, and not individual human beings, are appropriate subjects of international 


law.° 


Historically, states paid little attention to massive human rights violations occurring 
in foreign jurisdictions, unless they directly impacted their national interests. To in- 
terfere in the domestic affairs of sovereign states invites interference into one’s own; 
it sets a precedent nations have traditionally sought to avoid. However, even as early 
as the 19" century, treaties between nations began to include provisions for the safety 
and human rights of people in foreign countries. Some of these provisions were in- 
cluded in order to halt a practice, such as slavery, that was condemned in one or more 
of the contracting countries. Some provisions were insisted upon in order to protect 
the other nation’s minorities who shared a commonality, such as religion or ethnicity, 
with a politically operative group in the nation(s) insisting on the reform, such as the 
Christian Armenians. These treaties created a contract interest in another nation’s 
treatment of its own nationals, but they were seldom enforced. In any event, this 
technique for the promotion of human rights did not contemplate a supra-national 
morality or individual human rights per se, but a positivist treatment because the 
source of the authority did not come from the universal rights of people but from 
written agreements between states. Throughout the 20" century public international 
legal trends dealing with human rights would begin to shift from strict adherence to 
legal positivism to the universality of human rights and ground the rule of law not 
just in political/territorial units but in the rights of the individual. 

Though distinct, aspects of international criminal law comprise a subset of the 
larger human rights legal order. International criminal law can be described in two 


10 Myres S. MCDOUGAL, HAROLD LASSWELL & LUNG-CHU CHEN, HUMAN RIGHTS AND 
WORLD PUBLIC ORDER. THE BASIC POLICIES OF AN INTERNATIONAL LAW OF Hu- 
MAN DIGNITY 73 (1980). For a defense of legal positivism see also JOHN AUSTIN, THE 
PROVINCE OF JURISPRUDENCE DETERMINED AND THE USEs OF THE STuDY OF JURIS- 
PRUDENCE (1954) (introduction by H.L.A. Hart and bibliographical note); J. GRAy, THE 
Nature AND Source OF Law (2 ed. 1931); H. HART, THE CONCEPT OF Law (1961); 
T. HoLLAND, THE ELEMENTS OF JURISPRUDENCE 1-13 (13° ed. 1924); HANS KELSEN, 
GENERAL THEORY OF LAW AND STATE (1945). 
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ways: one, as the extraterritorial application of domestic criminal law; and two, as the 
application of international law to individuals." The former, characterized as hori- 
zontal international criminal law, contemplates cooperative state action and deals 
with more common types of domestic crime and issues such as extradition, coopera- 
tion in multi-state investigations, exchanging information and freezing suspect bank 
accounts, stemming the tide of regional or international criminal activity including 
multi-national criminal organizations, the international drug trade and transnational 
terrorism.” The latter, commonly referred to as vertical international criminal law, 
expressly calls for the enforcement of individual human rights guaranteed under in- 
ternational treaty and customary law and, whether it utilizes first order jurisdictional 
priority or default jurisdiction, usually calls for an international sanctioning body 
and deals with higher order crimes or jus cogens* offenses, such as genocide.’* These 


11 ‘There is a certain level of academic debate concerning the propriety of the prosecution 
of states as criminal entities, with collective guilt and sanctions. For a brief discussion on 
this issue see generally, ROBERT CRYER, Introduction to PROSECUTING INTERNATIONAL 
CRIMES, 41 CAMBRIDGE SERIES IN INTERNATIONAL AND COMPARATIVE LAW (2005). 
The Rome Statute precludes prosecutions of state entities as defendants in article 25 (1) 
limiting the Court’s jurisdiction to “natural persons.” Rome Statute, supra note 1, art. 25 
(2). 

12 ‘The extraterritorial application of domestic law serves the purpose of prosecuting per- 
sons including non-nationals who are engaged in criminal conduct (outside the territory 
of the state) which creates a “criminal effect” within the state such as drug trafficking thus 
triggering objective territorial jurisdictional competence. Extraterritoriality can also in- 
clude the prosecution of nationals for criminal conduct committed outside the territory 
of the state even when it has no domestic criminal effect under a theory of nationality 
jurisdiction. See Michael P. Scharf & Melanie K. Corrin, On Dangerous Ground: Passive 
Personality Jurisdiction and the Prohibition of Internet Gambling, 8 NEw ENG. J. INT'L 
LAW 27-30 (2002). 

13. Article 53 of the Vienna Convention on the Law of Treaties defines jus cogens as “a pe- 
remptory norm of general international law [that] is a norm accepted and recognized by 
the international community of States as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of general international 
law having the same character” Vienna Convention on the Law of Treaties, art. 53, May 
23, 1969, 1155 U.N.T.S. 331 [hereinafter Vienna Convention]. 


14 In its most extreme construction, quasi-extraterritorial application has taken the form 
of so-called “universal jurisdiction” where certain countries (including Spain, France, 
Germany and the Netherlands) assume domestic jurisdiction to hear cases without ter- 
ritorial nexus or domestic “criminal effect,’ but predicated solely upon the nature of the 
crime and the presence of the defendant in the territory of the state exercising the juris- 
diction (or in a country that will extradite to the state exercising jurisdiction). The nature 
of the crime must be a jus cogens offense and while normally this would be a matter of 
extradition to the affected state, universal jurisdiction becomes operative when the state 
in which the crimes were allegedly committed refuses to prosecute. Universal jurisdic- 
tion is a hybrid jurisdictional basis as it provides for domestic prosecution (of nationals 
or non-nationals) for foreign conduct that violates the most basic norms of international 
law. Scharf, supra note 12. 
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international sanctioning bodies can sometimes “pierce the national veil” and hold 
suspects accountable in an international forum regardless of domestic legal practices, 
nationally established principles of law and national jurisdictional constraints.’* Ad- 
mittedly, with the issue of terrorism there is a blurring of the bright line separation 
within the arena of international criminal law, except perhaps as to the source of law. 
The extraterritorial application of domestic law is consistent with the principles of 
legal positivism, if not sovereignty, as it generally consists of a voluntary intercourse 
between states and calls for collective action authorized by agreement and grounded 
in the similarity and mutual benefit amongst two or more domestic legal/political 
entities. It places primacy on cooperative domestic law for the resolution of criminal 
behavior of an international character. The latter places primacy on the human rights 
of the individual, regardless of the domestic law, and is grounded in the principles 
of Nuremberg and the international human rights treaty regime established in the 
second half of the 20th century and is thus antithetical to strict state sovereignty and 
legal positivist theories. This inquiry will deal with the second aspect of international 
criminal law or vertical international criminal law and address the issues pertinent to 
the use of international sanctioning bodies for jus cogens offenses. 

The modern development of international (criminal) sanctioning bodies can be 
articulated as a response to the 20" century genocides. This innovation in account- 
ability was driven by the necessity of closing the impunity gap and thus international 
criminal law advances mirrored the conduct of the atrocities themselves; it grew and 
was fortified by the ever-increasing need to respond to such acts of modern savagery. 
From the Armenian genocide in 1915 to the Holocaust to the atrocities in the former 
Yugoslavia, Sierra Leone and the Democratic Republic of Congo, each new atroc- 
ity created a greater impetus for more advanced, sophisticated and effective means 
to punish the perpetrators and deter similar crimes. Yet, innovation in internation- 
al criminal law has met with unrelenting resistance. The heart of this resistance is 
founded upon state sovereignty and is seen in the reluctance to adopt a revolutionary 
new international world order predicated, at least in part, upon rule of law and great- 
er equitable principles, rather than the traditional order predicated upon military 
and economic might. The challenge of modern international criminal law is to as- 
suage the greater reluctance of those states who occupy a world leadership role, who 
seek to take full advantage of their superior military and economic resources, and 
persuade them of the fortuity of mutual and fair international cooperation instead of 
the unrelenting and non-empathetic pursuit of perceived national self-interest (even 


15  ‘Thecurrent ability to “pierce the national veil” depends on the international court assum- 
ing jurisdiction. The International Criminal Tribunal for former Yugoslavia (ICTY) ex- 
ercises superior jurisdiction over the domestic courts of the territory and can on its own 
motion assume jurisdiction over cases pending before the domestic courts without their 
consent and without any showing grounded in fundamental fairness. Press Release, UN 
International Criminal Tribunal for the Former Yugoslavia, Fact Sheet: General Informa- 
tion, at www.un.org/icty/cases/factsheets/generalinfo-e.htm (last visited Dec. 10, 2004). 
On the other hand, under the Rome Statute article 17 the International Criminal Court 
must make a showing that the domestic authority is unable or unwilling to conduct an 
arms-length tribunal. 
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in the face of cataclysmic atrocities).*° The difficulty in building the political will to 
promulgate an international criminal order has dogged the growth of international 
criminal sanctioning bodies since World War I. 

At the dawn of the last century, when the policy of non-intervention into domestic 
affairs was encapsulated in international law (except in the case of colonialism), the 
miscarriage of the international response to the Armenian genocide was predictable. 
Relative impunity for the perpetrators was politically expedient and despite the inter- 
national outcry, the “Great Powers” of Europe and the U.S. were unwilling to establish 
a new retributive order grounded in rule of law or set a precedent for an international 
criminal sanctioning body. Arguably, this omission may have contributed to the Ho- 
locaust and the ease with which Hitler was able to persuade the German High Com- 
mand of their assumed impunity for taking part in the “Final Solution” Nonetheless, 
this early failure provided a dry run for the eventual response at Nuremberg. While 
the supposed commitment to the universality of certain human rights bandied about 
in the 19" century seemed to have proven little more than a feckless commitment of 
convenience, it did begin the dialogue and take the first indispensible step to assimi- 
late the requisite political will for eliminating impunity. 

The response to the Armenian genocide provides a “before” picture of interna- 
tional criminal law, an order that lacked the political will and, some would say, the 
legal authority to hold the Kaiser responsible for crimes against peace and the Turk- 
ish CUP party officials responsible for genocide/crimes against humanity. However, 
the Nuremberg Tribunals provide the “after” picture. While the ill-fated struggle for 
accountability after the First World War may have emboldened the Nazi regime, it 
is fair to say it also fueled the drive for accountability after the Second World War. 
Nuremberg ushered in the modern age of international criminal law and provided a 
legal and historic precedent for many of the subsequent developments in the field. 
Though the frustration over previous failures surely contributed to the formation 
of the court, the enormity of the Holocaust and the human suffering engendered 
by World War II led to a resolve, the development of the political will to set a new 
course, and to try to put an end to impunity once and for all. This resolve would ap- 
ply criminal liability even for military and government leaders acting in their official 
capacity and under color of law. 

Yet when assessed from a modern perspective the Nuremberg tribunals them- 
selves may have rested on a problematic (subject-matter) jurisdictional basis by argu- 


16 Examples of following perceived political or national self-interest at the cost of human 
rights can be seen in several U.S. practices in response to modern genocides. Some of 
these examples include the U.S. refusal to take affirmative steps to halt the bloodshed 
during the Khmer Rouge genocide and providing limited political support to the Hun 
Sen Cambodian government after their intervention because it would otherwise be per- 
ceived as siding with the Vietnamese government; halting the Iraqi gassing of the Kurds 
because of official U.S. policy toward Iran; slow U.S. response to the Bosnian and Rwan- 
dan atrocities because of political inexpediences. For a more complete discussion of U.S. 
responses to 20“ century genocides, see generally, SAMANTHA Powers, “A PROBLEM 
FROM HELL”: AMERICA AND THE AGE OF GENOCIDE (2002). 
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ably prosecuting offenses ex post facto. Nuremberg possessed significant flaws in due 
process and fundamental fairness such as arbitrary evidentiary rules, no freedom 
from self-incrimination and no appeal. Many of the jurisdictional constraints, ad- 
vanced by the defendants and all but ignored by the Nuremberg tribunals, had been 
successfully argued by the Americans and others after World War I to refute the suf- 
ficiency of the jurisdictional basis for a war crimes tribunal to try the Turks and the 
Kaiser. Many contend that the real jurisdictional basis for the Nuremberg tribunals 
was geopolitical and military rather than legal. Chief amongst those critics was Her- 
mann Goering, the most famous Nazi tried at Nuremberg, who characterized the 
law of Nuremberg as “victors’ law.’ Nuremberg, for all of its efforts to establish rule 
of law, did possess features of “victors’ law’ This attribution however, begs the larger 
question of the de facto biased, possibly fatal role of the political order in parsing out 
prosecution for massive violations of [internationally recognized] human rights as 
opposed to the purportedly unbiased process of rule of law. 

The advances of Nuremberg were immediately stalled by the political polarization 
of the Cold War. The newly formed United Nations was contemplated as the opera- 
tive instrument for future prosecutions but the divided power structure of the UN, 
especially in the Security Council, precluded meaningful and necessary cooperation. 
However, other advances in the development and codification of human rights law 
during the 40-year conflict moved international criminal law forward and laid the 
foundation for a sophisticated legal system. The Genocide Convention, the Geneva 
Conventions of 1949, the so-called International Bill of Rights (consisting of the In- 
ternational Convention on Civil and Political Rights, United Nations Declaration of 
Human Rights and, the International Covenant on Economic, Cultural and Social 
Rights), other core human rights treaties, the establishment of regional human rights 
conventions and courts and the scrutiny of the human rights treaty regime and over- 
sight including, in some cases, individual complaint competence all helped cultivate 
the fledgling principles and jurisprudence of Nuremberg and assisted in eventually 
providing the basis of a new international criminal law order. 

The end of the Cold War saw a de-polarization of world politics and in the spirit 
of international cooperation, swept in a plethora of international criminal law in- 
strumentalities including a resumption of the use of international criminal sanction- 
ing bodies. The first sanctioning bodies were the ad hoc tribunals for the former 
Yugoslavia, the International Criminal Tribunal for the former Yugoslavia (ICTY), 
and Rwanda, the International Criminal Tribunal for Rwanda (ICTR), which were 
created as subsidiary organs of the United Nations and authorized by the UN Se- 
curity Council.” The ICTY and ICTR differed from Nuremberg in three important 
aspects: first, they incorporated many modern due process and fundamental fairness 
protections that were missing in Nuremberg such as the right to an appeal and the 
protection against self-incrimination,*® second, they had a legitimate subject-matter 


17 ‘S.C. Res 827, U.N. Doc. S/RES/827 (May 25, 1993); S.C. Res. 955, U.N. Doc. S/RES/955 
(Nov. 8, 1994). 

18 ICTR Statute article 20(g) provides for the accused’s right not to be compelled to testify 
against him/herself. Article 24. provides for appellate review. The ICTY provides for the 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Introduction: A Legal Response to Atrocity 9 


jurisdictional basis because of the precedent of Nuremberg and the subsequent ar- 
ticulation of international norms sufficiently drafted to reasonably put would-be of- 
fenders on notice and effectively contravene ex post facto defenses,” and third, since 
the Security Council was not technically a party to the conflicts, the tribunals were 
allegedly free from the claim of “victors’ law.’ Of course, some commentators advance 
the proposition that the ad hoc tribunals were tarnished by “victors’ law,’° but while 
NATO, with the eventual blessings of the UN did employ a substantial peacekeep- 
ing force in the former Yugoslavia, the UN’s mandate as the principle international 
organization for the impartial promotion of world peace precluded the applicability 
of national sovereignty issues normally associated with conventional conflicts and, at 
least in the historic/traditional sense, could be considered free from taint. 

On the other hand, the ad hoc tribunals suffer from the same political pressures 
inherent in the Nuremberg system. The Nuremberg Charter was put in place by the 
US., UK, USSR and France, which along with the addition of China, mirrors the per- 
manent members (Ps) of the UN Security Council. State representatives of the super- 
powers after World War II operated the Nuremberg courts and specifically identified 
which potential targets would be prosecuted,” and much of the selection process was 
predicated on political considerations rather than legal culpability.» The inherited 
power structure of the Security Council also exercises political and actual control 
over modern ad hoc prosecutions inasmuch as it oversees their jurisdictional man- 
date and any of the five permanent members can invoke its absolute veto authority to 
block targets of prosecution at the formative stage (or to block continued funding for 
existing prosecutions). Moreover, debate and investigation into certain prosecutions, 
regardless of the conduct of the suspects, is moot owing to the futility of targeting 
regimes strategically aligned with one or more of the permanent members. Clearly, 


right against self-incrimination in article 21(g) and appellate review in article 25. S.C. Res. 
827, U.N. Doc. S/RES/827 (May 25, 1993) (as amended May 13, 1998 by resolution 1166) (as 
amended Nov. 30, 2000 by resolution 1329) (as amended May 17, 2002 by resolution 1411) 
(as amended Aug. 14, 2002 by resolution 1431)(as amended May 19, 2003 by resolution 
1481). 

19 See generally Report of the International Law Commission Covering Its Second Session, 
5 June -29 July 1950, G.A. Res. 1316, U.N. Doc. A/1316/11-14. 

20 See generally Michael Scharf, Have We Really Learned the Lessons of Nuremberg?” 149 
Mit. L. REV. 65-71 (1996). 

21 There was substantial controversy over targets for prosecution in the early stages of 
Nuremberg. Some, like the Soviet Union, wanted thousands of defendants in order to 
provide a voluminous litany of “show trials” for propaganda purposes, others wanted 
a smaller number as representational of the many types of atrocities and the genus of 
criminal conduct committed such as promoting hate crimes, the Jewish genocide, war 
crimes and crimes against peace, perverting the legal order, the role of industrialists, tar- 
geting the mentally and physically challenged, the homosexual and non-Aryans. More- 
over, others favored only a small number of prosecutions limited to top officials assuring 
easy convictions. See generally Richard Overy, The Nuremberg Trials: International Law 
in the Making, in FROM NUREMBERG TO THE HaGUuE 1-29 (Philippe Sands, ed., 2003). 


22 Id. 
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this political structure is counter-productive to closing the impunity gap because it 
can provide virtual immunity for offenders based on their political clout (ie., if they 
are strategic allies or important trade partners with one of the permanent members). 
The vitality of this counter-productive political structure has been sufficient to pre- 
clude all international prosecutions during the Cold War and all but a few since the 
fall of the USSR. Thus, though the ad hoc tribunals enjoy modern due process and 
other technical legal distinctions, the political machinations of Nuremberg, which go 
to the essence of impartiality and rule of law, were not remedied and fail to address 
the impunity gap or adequately serve to reverse the blight of modern atrocity. 

The changing political climate after the fall of the Soviet Union allowed for the 
resumption of international prosecutions, but the political structure itself hadn’t 
changed. The prospect for continued action within the UN model is dependent upon 
transient geopolitical attitudes, a tenuous foundation at best. In response, diplomats, 
scholars, activists and NGOs collaborated in the development of the Rome Statute, 
a treaty signed in 1998 that would form the first permanent International Criminal 
Court (ICC). Indeed, post-Nuremberg efforts to establish a permanent international 
criminal court had been ongoing for decades; the International Law Commission had 
long been studying its feasibility, and prominent figures such as Benjamin Ferencz,”8 
lawyer, author and former Nuremberg prosecutor, as well as internationally ac- 
claimed scholar M. Cherif Bassiouni** and others had been early proponents for the 
establishment of a permanent court. 

The ICC arguably removes many of the political constraints on the Office of the 
Prosecutor and allows for investigation and prosecution of suspects in accordance 
with rule of law and the strict jurisdictional constraints of the Rome Statute. It pro- 
vides for the targets of prosecution to be determined by ICC prosecutors (via the 
triggering mechanisms of state referral, Security Council referral or under the Pros- 
ecutor’s proprio motu powers) and authorized by the Pre-trial (judicial) Chambers. 
This forecloses on the ability of a single state to veto prosecution(s), regardless of 
military, strategic or economic clout, adheres to more democratic principles consist- 
ing of one state one vote (in the Assembly of States),”° and is calculated to further the 
cause of ending impunity. It is designed to provide for greater impartiality, reject the 
institutional primacy of positivism and state sovereignty and to serve as a retribu- 
tive and deterrent tool. The removal of the Court from the political process is not 
expected to resolve all political influence, just as domestic tribunals are not entirely 
free from influence, but the degree of politicization is calculated to be greatly reduced 
— from a bullet to a splinter. The ICC’s efforts to remain detached from interna- 
tional politics and rely on rule of law may arguably create a template for international 
criminal prosecutions that is as revolutionary as the establishment of Nuremberg 
was generations earlier. 


23 See Benjamin Ferencz, www.benferencz.org/bio.html. 

24 See M. Cherif Bassiouni, http://www.law.depaul.edu/faculty_staff/faculty_information. 
asp?id=s. 

25 Rome Statute, supra note 1, art. 112(7). 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Introduction: A Legal Response to Atrocity 11 


Amongst those nations standing in the way of the optimal fulfillment of the Rome 
Statute is the United States. As the undisputed world power in the post-Cold War 
era, early U.S. actions against the International Criminal Court have delayed and 
hampered the Courts mandate. The United States does not oppose international 
prosecutions per se. Like at Nuremberg it took a leadership role in the ICTY, but 
its official position requires Security Council initiation of cases or at least a veto 
capability in the selection of targets. This position puts the United States at odds 
with most of the world, especially its traditional European allies. At its inception, the 
Rome Statute enjoyed a tremendous groundswell of support from developing na- 
tions and industrialized states alike and despite extensive lobbying efforts and draft- 
ing concessions, the United States (and only a few other countries) nonetheless voted 
against it. The seemingly intractable U.S. position was subsequently evidenced by 
further hostile U.S. efforts including refusal to materially cooperate with the Court, 
implementing anti-International Criminal Court domestic legislation, often requir- 
ing non-compliance with the Court as a condition precedent for favorable diplomatic 
relations or the provision of U.S. peacekeepers and withholding aid to nations who 
do cooperate with the Court. Moreover, the refusal of the United States to become a 
party to the Rome Statute means the withholding of essential funds that would help 
ensure the success of the Court and the loss of the intangible but undeniable value 
of increased prestige the institution would have enjoyed with U.S. backing. These ac- 
tions have endangered the United States’ diplomatic standing with many of its allies 
and, along with other questionable international initiatives such as the Iraq War and 
the alleged retreat from the Geneva Conventions and the Convention Against Tor- 
ture (CAT), has resulted in its international reputation being sullied to the extent that 
a member of the European Parliament would ask whether “the United States values 
the ability of its military to commit war crimes such that it devalues a safer world and 
would threaten violence on its long-time allies”* 

With the conclusion of the Bush administration and the beginning of Barack 
Obama’s presidency, it would be profitable to reevaluate America’s traditional role 
as a leader in human rights and a nation built on rule of law. The importance of 
rehabilitating the tarnished reputation of the United States grows with each passing 
year as the 21st century unfolds with an increasingly interdependent world. The reso- 
lution of the most imperative problems often requires regional or global coopera- 
tion. Moreover, in the spirit of global cooperation it is important to assess and fortify 
the fledgling international criminal law order, in whatever form it takes, to protect 
would-be victims and ensure retribution against those who would commit the grav- 
est atrocities. This book will track relevant historic and contemporary international 
legal trends in order to appraise the resilience of the current international criminal 
legal order and in assessing the role of the United States, and make predictions and 
recommendations concerning its future vitality. It will explore the historic conditions 
under which change to international human rights law and international criminal 


26 Alisha Telci, The International Criminal Court: Is the United States Overlooking an Easier 
Way to Hold Saddam Hussein and Osama Bin Laden Accountable for Their Actions? 38 
NEw ENG. L. REV. 451, 486 (2004). 
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law have experienced the greatest innovation to lay bare relevant societal patterns, 
economic and geopolitical forces and other conditioning factors that emerge and 
establish a roadmap to project and anticipate future innovation. 


Delimitation of the Problem 


The essential foundation of any criminal justice system is predictability and constan- 
cy. The legal order must respond to prohibited behavior and the response must be 
anticipated in order to serve the dual purposes of deterrence and retribution. If an 
impunity gap exists where potential offenders believe they can act without conse- 
quence and victims despair of receiving justice, then the legal order and thus the so- 
cial context as a whole is a failure. Historic legal trends in international criminal law 
have evolved to produce the modern innovation of the International Criminal Court, 
an institution designed to address the “impunity gap” The International Criminal 
Court is an institution established to suspend, correct and deter grave public order 
violations and rehabilitate victims through the considered exercise of power that ac- 
counts for social well-being in the context of the entire society and provides respon- 
sibility for conduct. But, the creation of the International Criminal Court raises three 
issues that have, so far, been sufficient to frustrate its efforts at unanimity of state 
participation and therefore marginalize its ability to properly function. 

These three issues are state sovereignty, politicization and legal positivism. State 
sovereignty mandates non-intervention in domestic affairs by other states or inter- 
national organizations/institutions. The sovereign right of states is enshrined in the 
United Nations Charter Article 2(1), which states, “[t]he organization is based on the 
principle of sovereign equality of all its Members’? Traditionally, adherence to state 
sovereignty has prevented international organizations from assuming hostile juris- 
diction over national leaders even when the most heinous human rights violations 
have occurred. More recently, the tension over the sovereign rights of states and the 
newly established complementarity jurisdiction of the International Criminal Court 
has become the source of dispute. Secondly, competing interests disagree upon the 
decision-making structure for international criminal law; should it be a political body 
or a judicial body? Would a political body lead to the politicization of the Court and 
subject it to political motives that may be awash in national self-interest? Would this 
lead to a decision-making process predicated upon its potential economic, strategic 
or military impact or, if the impact of a prosecution is relatively de minimis, whether 
the other benefits of pursuing a prosecution are sufficient to justify the cost? Con- 
versely, isn’t it the obligation of all political entities to seek and implement the self-in- 
terest of their constituents? Prior to the creation of the International Criminal Court, 
all international prosecutions were implemented by political bodies (i-e., the national 
political leaders of the victorious states after World War II in Nuremberg and the 
Security Council for the ICTY and ICTR). The International Criminal Court seeks to 
eliminate, or at least limit, the political participation in the prosecution by placing the 
machinery of prosecution in the hands of the judiciary. Finally, the issue of whether 


27 U.N. Charter art. 2(1) [hereinafter U.N. Charter]. 
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a sufficient legal legitimacy for individual criminal liability appropriately exists under 
international law is the source of divergent opinion. Legal positivism runs counter 
to international human rights law as it continues to postulate the impossibility of an 
international set of norms established for individual rights and removed from the 
political order of states. 

These three postulates reside at polar ends with regard to the International Crimi- 
nal Court. Those who favor keeping all international criminal prosecutions under the 
control of the current political power structure, maintaining traditional state sover- 
eignty and legal positivism are opponents of the Rome Statute and are at odds with 
changing legal trends. Those who support the International Criminal Court maintain 
the universality of (at least some) individual human rights, support their interna- 
tional application and work to close the “impunity gap” to establish an international 
criminal legal order that can serve both functions of deterrence and retribution. 


Identification of Conflicting Claims 


A threshold treatment of the conflicting claims requires the identification of the 
claimants and their context-specific perspectives and bases of power. Initially, the 
identity of the parties on either side of the debate over the International Criminal 
Court can be made on the level of nation-states. While most states voted in favor 
of the Rome Statute in 1998, seven voted against it. The Rome Statute was opposed 
by the United States, Libya, Israel, Qatar, Yemen, Algeria and China** and received 
abstentions from countries such as Cuba, North Korea, Afghanistan, Iraq and Iran.”° 
Most of these countries have a longstanding history of poor human rights and argu- 
ably despotic governments. Despotic regimes with heinous human rights records 
are antithetical to the transparency of international rule of law and cling to strict 
legal positivism as it explicitly authorizes the actions of the national sovereign order 
whether egalitarian or tyrannical. Thus, countries such as Cuba, Qatar, (Taliban) Af- 
ghanistan, Iraq under Saddam Hussein and North Korea would naturally shun bind- 
ing international oversight into domestic affairs and oppose any perceived intrusion 
into their sovereign authority. To these regimes, the International Criminal Court 
represents a threat. For other states, different considerations may have influenced 
their opposition. Modern Israel, replete with its history of sustained conflict, height- 
ened security concerns and close ties to the United States, probably voted against 
the Rome Statute to avoid transparency based on national security. China, a nation 
steeped in a tradition of isolationism and grounded in Marxist ideology, was reluc- 
tant to engage an international criminal legal order which it perceived to be predi- 
cated upon a Western system of human rights and democratic worldview. China has 
routinely refused to sign or ratify ubiquitous human rights accords either because of 


28 Lilian V. Faulhaber, American Service Members Protection Act of 2002, 40 Harv. J. LEGIs. 
537, 538 n. 15 (2003). 
29 ZId. Other countries abstaining included India, Pakistan, Indonesia and Saudi Arabia. 
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alleged Western cultural bias*° or fears that doing so would derail efforts aimed at 
its own economic growth. A denial of the universal application of core human rights 
or at least protection from jus cogens offenses necessarily constitutes a denial of the 
legitimacy of the International Criminal Court. 

The motives for most of these nations’ refusal to cooperate with the International 
Criminal Court are clear and require no further elucidation. However, the United 
States stands out in its incongruity. The United States has a long history as a leader in 
civil and political human rights and has served as an engine for modern innovation in 
international criminal law. Yet, its official opposition has been forceful and seems to 
cross domestic political party lines, though popular opinion favors engagement with 
the Court. Moreover, in light of its diplomatic and strategic efforts, the United States 
offers the greatest threat to optimal operation of the International Criminal Court. It 
is in the context of the United States opposition that debate over the propriety of the 
Court is hottest as most other countries have either accepted it as the next evolution- 
ary step in civilization or rejected it as a threat to sovereignty. Thus, the core parties 
are those who exert, or attempt to exert, influence over relevant United States policy 
and a detailed treatment of this debate obliges their identification. 

The opponents of the International Criminal Court are mostly conservatives and 
center right politicians, neoconservatives, military leaders and economic elites. This 
group includes several influential conservative think tanks such as the American 
Enterprise Institute and the former Project for a New American Century (PNAC). 
These organizations are the intellectual stakeholders who make up and advise a large 
part of the opposition to the International Criminal Court and, along with aligned 
political and economic entities, are oftentimes formidable advocates of realpolitik 
and zealous defenders of U.S. state sovereignty. 

Amongst early American political foes was the late Senator Jesse Helms, former 
Chairperson of the Senate Foreign Relations Committee, who expressly opposed the 


30 Modern French philosopher Jacques Derrida questions contemporary human rights 
dicta or what he calls “the universalization of Western liberal democracy as the endpoint 
of human government,’ and argues that “[t]his supposedly universal international law 
remains, in its application, largely dominated by particular nation-States,’ and is lim- 
ited by “... their norms, their charter, the definition of their mission [which] depend on 
a certain historical culture” Jacques Derrida, Wears and Tears (Tableau of an Ageless 
World), in THE PHILOSOPHY OF HUMAN RIGHTS, PARAGON IssuES IN PHILOSOPHY 
259, 264 (Patrick Hayden ed., 2001). On the other hand, in early 2009, China released 
its human rights plan which has been characterized as a step forward by rights activists 
and calls for reforms for certain civil and political human rights and measures to dis- 
courage torture practices. “China has in fact made substantial progress improving many 
social and legal protections over the past 20 years, Chinese and Western rights experts 
say. International right advocates also applauded Beijing officials for showing an interest 
in the issue with the action plan” Keith Bradsher, China Releases Human Rights Plan, 
N.Y. Times, April 13, 2009 at http://www.nytimes.com/2009/04/14/world/asia/14china. 
html?scp=6%sq=china%2ohumaan ... (last visited Apr. 13, 2009). 
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Court on the basis of protection for United States military service personnel.* His 
political progeny postulate that an international criminal court would pose a greater 
risk to United States military personnel than to those from other countries because 
the United States provides troops as peacekeepers in far greater numbers. Moreover, 
they argue that the Court’s prosecutors could conduct investigations on purely po- 
litical grounds, its complementarity jurisdiction creates a court of fourth instance 
by overriding domestic judicial sovereignty, the [currently undefined] crime of ag- 
gression would tie the hands of political and military leaders and impose personal 
liability on them for implementing policy and some technical implementation issues. 
Many military and political leaders oppose the Court because they per se oppose 
subjecting any United States citizens to the jurisdiction of an international tribunal, 
and especially military personnel since jus cogens offenses commonly take place dur- 
ing martial conflict. Still other opponents of the Court may be motivated, in part, by 
short-term considerations such as fears that it might undermine questionable initia- 
tives in the global efforts to combat terrorism. 

By having the capability of looking over the shoulder of the military leadership as 
well as military tribunals, the ICC is seen by most of these leaders as an assault on 
their authority: one which restricts their available functional operations and alter- 
natives, military policy, encumbers their decision-making process, questions their 
competence and provides an oversight mechanism whose authors do not share their 
training and nationalist priorities. Thus, the ICC is seen as characteristically adver- 
sarial by these stakeholders. In addition to the opposition advanced by the U.S. mili- 
tary leadership, the Bush administration has spoken almost entirely with one voice 
on this issue, including the Rumsfeld/Gates Department of Defense, and has been 
perhaps its most vocal and effective opponents. Other political opponents of the 
Court include congressional conservatives from both Democratic and Republican 
parties as well as former Republican state leaders and presidential contenders Gov- 
ernor Mike Huckabee, Governor Mitt Romney, Representative Ron Paul and former 
New York Mayor Rudolph Giuliani. Moreover, opposition stems from many inter- 
national business organizations and sectors with a staunch neoliberal agenda. Many 
multi-national corporations are continually fighting the development of virtually all 
international trade barriers and regulations or oversight either on a domestic level or 
a vertical international level. These corporate alliances are, in the main, fundamental- 
ly distrustful of providing supra-national competence to international organizations 
as they could likely provide a template for, and morph into, binding supra-national 
scrutiny of transnational corporate practices. The effective formation of a template 
for international scrutiny of jus cogens offenses may also implicate corporate leaders 
and the national leaders with whom those corporations conduct business. In ad- 
dition to individual corporate actors, international business organizations that are 
philosophically opposed to greater scrutiny and have taken positions incompatible 
with the intellectual underpinnings of the Court include the International Chamber 
of Commerce, the Business Roundtable, the United States Council for International 


31 Ruth Wedgwood, Fiddling in Rome: America and the International Criminal Court, 77 
FOREIGN AFF.20, 21 (1998). 
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Business, the National Foreign Trade Council and the American Petroleum Insti- 
tute.” 

Moderates on the issue of the ICC include President Barack Obama and many 
congressional leaders such as democratic Senator John Kerry, former Senator and 
current Secretary of State Hillary Clinton and Republican Senator and former presi- 
dential candidate John McCain. These politicians have publicly announced their sup- 
port for the Court and seek to facilitate the eventual U.S. membership with the ICC, 
but continue to express concern for the safety of U.S. military service members or 
other sovereignty issues and condition change to the Rome Statute as a prerequisite 
to US. ratification. In the meanwhile, these actors do support a deepening relation- 
ship between the U.S. and the ICC. 

Among the supporters of the International Criminal Court are the American 
people. According to polls, public opinion seems to favor U.S. participation with the 
Court. According to researchers Steven Kull and Clay Ramsay of the University of 
Maryland, in 1998, sixty-six percent of Americans believed that the U.S. should sup- 
port the Court and twenty-nine percent believed that it should not.** Similar results 
were achieved from a survey in 2002 and in a 2006 poll (using the same survey ques- 
tion asked in 1998) resulted in sixty-eight percent in favor of the Court and twenty- 
nine percent opposed.** Kull and Ramsey concluded that, “Among the American 
people, majority support for international tribunals has co-existed with majority sup- 
port for the United Nations and the overall framework of international law?’ 


32 ‘These organizations (along with USA*Engage, the Chamber of Commerce of the United 
States, the Organization for International Business and the U.S. ASEAN Business Coun- 
cil), have filed amici briefs in opposition to the U.S. Alien Torts Claims Act on the basis, 
inter alia, that it “interferes with foreign investment and foreign relations” see generally, 
Terry Collingsworth, Corporate Social Responsibility, Unmasked, 16 St. THOMAS L. REV. 
669 (2004), even though the ATCA only applies civil liability to entities who engage in “.. 
slavery, torture, extrajudicial killing, genocide, war crimes, crimes against humanity and 
arbitrary detention ...” Press Release, International Labor Rights Fund, U.S. Companies 
Ask Supreme Court to Nullify ATCA, (Mar. 3, 2004), available at http://www.labor- 
rights.org/press/amicus_ilrf_o304.htm. This position is fundamentally opposed to the 
introduction of the binding vertical norms inherent in the Rome Statute. 

33. ‘The question was phrased: “A permanent International Criminal Court has been pro- 
posed by the UN (United Nations) to try individuals suspected of war crimes, genocide, 
and crimes against humanity. Some say the U.S. (United States) should not support the 
proposed Court because trumped up charges may be brought against Americans, for 
example, U.S. soldiers who use force in the course of a peacekeeping operation. Others 
say that the U.S. should support such a court because the world needs a better way to 
prosecute war criminals, many of whom go unpunished today. Do you think the U.S. 
should or should not support a permanent international criminal court?” Steven Kull and 
Clay Ramsey, American Public Opinion on International Courts and Tribunals, in THE 
SWORD AND THE SCALES: THE UNITED STATES AND INTERNATIONAL COURTS AND 
TRIBUNALS, 17 (Cesare PR. Romano ed., 2009). 

34. Id. at 26. 


35 Id. at 28. 
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Other supporters of the ICC consist of many international law academics and 
scholars, human rights NGOs, foreign diplomats (especially in Europe) and progres- 
sive and center left U.S. public office holders. Some of the academic proponents of 
the Court include M. Cherif Bassiouni of the DePaul University College of Law, Wil- 
liam Schabas of the National University of Ireland and the Irish Human Rights Cen- 
tre, African scholar and current ICC judge Daniel David Ntanda Nsereko, as well as 
former Nuremberg prosecutor Benjamin Ferencz. International NGOs that have a 
mandate in support of the Court include the Coalition for the International Criminal 
Court and the American Coalition for the International Criminal Court (AMICC). 
Additionally, many international human rights NGOs such as Amnesty International 
and Human Rights Watch support full U.S. ratification of the Rome Statute and a sig- 
nificant NGO presence during the negotiation of the Rome Statute in 1998 contrib- 
uted to the ultimate shape and policies of the ICC. These scholars and NGOs have 
impliedly asserted that the ICC provides a necessary function to help rehabilitate 
victims though restorative justice and to deter future massive criminality in a way 
that is not beholden to the politico-legal constraints of other international criminal 
sanctioning bodies. 

Other supporters of U.S. ratification of the ICC include representatives of mem- 
ber states that are parties to the Rome Statute. During the negotiations at Rome a 
number of concessions were made to the American delegation in order to entice 
full U.S. participation. These included the delay in enforcing the prosecution of war 
crimes and the inclusion of Article 98 in the Statute to allow for the first priority 
jurisdictional authority of status of forces agreements (SOFA), etc. The international 
support for the ICC, especially in Europe, is evident in comments made by George 
W. Bush. In May 2008, then-President Bush reiterated comments he made during the 
October 8, 2004 presidential debate and stated “What he [former President Jimmy 
Carter] really is implying is — or some imply — you can be popular; if you want to be 
popular in the Middle East just go blame Israel for every problem. That will make you 
popular. Or if you want to be popular in Europe, say you're going to join the Interna- 
tional Criminal Court’** 

Among U.S. lawmakers, support for full ratification of the Rome Statute is found 
among progressives like perennial outsider Representative Dennis Kucinich as well 
as more centrists Senator Chris Dodd, Governor Bill Richardson of New Mexico and 
former Senator John Edwards.” On February 5, 2007 Senator Patrick Leahy stated, 
“During the last five years, America’s reputation has suffered tremendously. Some of 
our ability to lead on human rights issues has been needlessly and carelessly squan- 
dered ... And so has, I believe, our refusal to join the International Criminal Court 
— Indeed, the administration’s efforts to undermine the Court — after our nation 


36 White House Transcript, Interview with President Bush, PoLirico, May 13, 2008, 
available at http://dyn.politico.com/printstory.cmf?uuid=E3C6AE39-3048-5C12-0014 
ooCDBFDC3E (last visited December 14, 2008). See also Commission on Presidential 
Debates, The Second Bush-Kerry Presidential Debate, October 8, 2004 at http://www. 
debates.org/pages/trans2004c.html (last visited Dec. 14, 2008). 


37. See generally AMICC at http://www.amicc.org. 
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played a central role in the negotiations on the Rome Treaty.’** Thus, the stakehold- 
ers supporting the ICC consists of a popular majority, academics, activists, NGOs, 
foreign national representatives — particularly in Europe — and many centrist and 
progressive U.S. public office holders. Yet, despite overwhelming approval by the 
world’s nation states, with 139 nations voting in favor of the Rome Statute and 110 na- 
tions subsequently ratifying the Statute (as of Oct. 1, 2009), the official policy of the 
United States has been to take extraordinary steps to exempt itself (and other select 
parties) from the jurisdiction of the Court and thwart its efficient operation. This is 
ironic in light of “[t]he United States [’] ... key role in negotiating the original treaty 
— particularly in ensuring due process and the rights of the accused”? The hostile 
US. diplomatic, legislative and executive measures to diminish the effectiveness of 
the Court has not only damaged the reputation of the United States internationally, 
but may have irreparably harmed the protection and promotion of human rights 
worldwide and are widely viewed as counter-productive to efforts to close the “im- 
punity gap” in such countries as the Democratic Republic of Congo, Uganda, and the 
Central African Republic. 

The terrorist attacks on September 11, 2001 resulted in a fundamental policy shift 
with regard to U.S. military aid. The new criteria for receipt of military aid emphasize 
the worldwide war on terrorism at the cost of international human rights. Previ- 
ously, as a policy matter, countries which engaged in massive human rights viola- 
tions have been denied U.S. military aid, but “[t]he modifications in the U.S. foreign 
military assistance program make it easier for known violators to acquire the tools of 
abuse, thus implicating the United States in abuses that result” One prerequisite to 
military aid is the execution of bilateral immunity agreements exempting the parties 
from the jurisdiction of the International Criminal Court (with certain enumerated 
exceptions). Accordingly, states with the worst human rights records have been 
given military aid for agreeing to sign treaties that will exempt them (and the United 
States) from scrutiny of human rights violations by the ICC. Developments in the war 


38 AMICC, US. Policy Generally, at http://www.amicc.org/usinfo/congress_general.html 
(last visited Dec. 14, 2008). 


39 ‘See International Criminal Court, the States Parties to the Rome Statute at http://www. 
icc-cpi.int/asp/statesparties.html (last Sept. 25, 2009). 

40 Human Rights First, The International Criminal Court, at http://www.humanrightsfirst. 
org/international_justice/icc/icc.htm (last visited May 1, 2005). Additionally, the United 
States has historically backed international criminal law, from Truman’s enthusiasm for 
the Nuremberg tribunals to the significant role the U.S. played in its initial support of 
an ICC including sending delegates to assist in developing the Rules of Procedure and 
Evidence, and the Elements of Crimes. John Washburn, The International Criminal 
Court Arrives — The U.S. Position: Status and Prospects, 25 FORDHAM INT’L LJ. 873, 878 
(2002), 

41 Human Rights Watch, Dangerous Dealings: Changes to US Military Assistance After 
September 11, 14 U.S. 1, 2 (Feb. 2002), available at http://hrw.org/reports/2002/usmil/ 
(last visited Apr. 3, 2010) [hereinafter HRW, Dangerous Dealings]. 


42. American Service Members’ Protection Act of 2002, (ASPA), Pub. L. No. 107-206, 116 
Stat. 899, 905 [hereinafter ASPA]. 
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against terrorism, including events during the Iraqi occupation and elsewhere, seem 
to give credence to the proposition that the Bush administration had de-prioritized 
prohibitions against human rights violations, paying them little more than lip service. 
These policies toward the war on terrorism and the anti-ICC treaties are two pieces 
of a mosaic of indifference that guarantee an increase of human suffering and a lack 
of accountability for brutal leaders and other human rights violators and enumerate 
the lengths to which the U.S. would go to deter the mandate of the Rome Statute. 

Moreover, the U.S. threatened to remove peacekeepers and enacted legislation to 
prevent the provision of any information or other assistance to the ICC from USS. 
sources, removed military aid to nations who refused to endorse the aforesaid immu- 
nity agreements and even authorized military action to forcibly retrieve U.S. person- 
nel or allies if they were being held for prosecution by the ICC.* These extraordinary 
steps were at odds not only with the expectations of most of the traditional U.S. allies 
but also with the weight of contemporary legal trends and underlie a fundamental 
departure from the emerging world order and the modern means of affecting change. 
Instead of employing 19" century military tactics or a continuation of the Cold War- 
style aggression perpetrated by a modern military industrial complex, the new order 
of globalization characterized by instant communication, new age access to informa- 
tion, unprecedented empirical data and a far more cosmopolitan populace precludes 
a sustained resort to many traditional rationalizations and modalities. 

The 21% century political order of the United States however, has seen the resur- 
gence of virtually unrestrained free market economies, a resort to the 19" century 
classical and/or neoclassical economic paradigm, backed up by an energized Cold 
War-style military industrial complex which many contend includes a willingness to 
overtly use military force to obtain natural resources** and enrich certain American- 


43 ASPA Sec. 2005 restricts the use of peacekeepers; Sec. 2004 and 2006 precludes ICC 
investigation on the territory of the U.S. and prohibits the sharing of information from 
classified national security sources or regular law enforcement sources; Sec. 2007 man- 
dates the removal of military aid for countries that haven’t endorsed article 98 treaties; 
Sec. 2008 authorizes the President to “use all means necessary” (including military force) 
to remove U.S. and other allied personnel from the custody of the ICC. 


44 In his autobiography published in 2007, former Chairman of the Federal Reserve Board 
Alan Greenspan wrote, “Whatever their publicized angst over Saddam Hussein's ‘weap- 
ons of mass destruction; American and British authorities were also concerned about 
violence in the area that harbors a resource indispensable for the functioning of the world 
economy. I am saddened that it is politically inconvenient to acknowledge what everyone 
knows: the Iraq war is largely about oil” Quoted in Richard Adams, Invasion of Iraq was 
Driven by Oil, Says Greenspan, THE GUARDIAN, Sept. 17, 2007 available at http://www. 
guardian.co.uk/world/2007/sep/17/iraq.oil (Last visited Aug. 19, 2008). In August 2008, 
Presidential hopeful Senator McCain stated, in response to the question of whether he 
would change his 2002 vote authorizing the invasion of Iraq, he responded that Saddam 
Hussein would have used the increased profits from oil sales with prices ranging from 
$120 to $130 a barrel to buy weapons of mass destruction — thereby justifying the war, at 
least in part, on the basis of natural resources. McCain: High Price of Oil One Justification 
for Iraq War Vote, CNNPotitics, Aug. 7, 2008 available at http://politicalticker.blogs. 
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owned multinationals, particularly in extraction industry sectors. The philosophical 
underpinning of this order is known pejoratively as neo-conservatism. These politi- 
cal and economic developments represent the culmination of the tradition of real- 
politik and the Cold War-style military industrial complex whereby policy is viewed 
through a Machiavellian lens to determine what best promotes the perceived na- 
tional interest, regardless of the human cost. In part, this exercise may have backfired. 
A war-weary nation has come to resent a “war for oil” and those corporations who 
profit most (some repeatedly posting record-breaking profits),** while struggling un- 
der its largest national debt in history, paying for unprecedented corporate bailouts 
and record-breaking trade deficits, bracing for what some describe as potentially the 
greatest economic downturn since the “Great Depression” Aside from economic ca- 
tastrophe, many people are also horrified at the prospect of U.S. personnel engaging 
in “enhanced interrogation techniques” which many consider torture or farming it 
out to other nations noted for their hostility to human rights.*° The reversals of civil 
liberties via legislation such as the Patriot Act, the Military Commissions Act and the 
FISA bill (allowing for greater flexibility in conducting phone taps and retroactive im- 
munity for telecom corporations) has also fueled commitment for change. 

Nor are these practices conducted in a vacuum. Nations all over the world have 
come to condemn this direction in U.S. policy. Nowhere is this condemnation louder 
than toward USS. efforts to thwart global justice by attempting to establish a different 
set of rules for itself and its strategic [trade] allies. Laissez-faire and the realpolitik 
of neo-conservatism are antithetical to the international scrutiny presupposed in an 
unbiased international criminal law regime and thus, are generally opposed to the 
transparent operation of the International Criminal Court. Amongst the motives for 


cnn.com/2008/08/o7mccain-high-price-of-oil-one-justification-for-iraq-war-vote/ (last 
visited Aug. 19, 2008). 

45 The oil industry has enjoyed record breaking profits for several years. In 2005 it was re- 
ported by MSNBC that “... the oil industry is enjoying one of the biggest windfalls in his- 
tory” and “... the past three years have produced one of the biggest cash gushers in the oil 
industry’s history.’ Oppenheimer & Co. oil analyst Fadel Gheit stated, “This is the mother 
of all booms,’ “they have so much profit, it’s almost an embarrassment of riches” John 
W. Schoen, Oil Industry Awash in Record Levels of Cash, MSNBC Business, July 21, 2005 
available at http://www.msnbc.msn.com/id/8646744/ (last visited Aug. 19, 2008). Nor has 
this record-breaking trend changed in the last few years, in July 2008, “ExxonMobil once 
again reported the largest quarterly profit in U.S. history Thursday, posting a net income 
of $11.68 Billion ... in the second quarter ...’ and “[t]hat barely beats the previous corpo- 
rate record of $11.66 billion, also set by Exxon in the fourth quarter of 2007.” Steve Har- 
greaves, Exxon Posts Record $11.68 Billion Profit, CNNMOoNnEgy, July 31, 2008 available at 
http://cnnmoney.printthis.clickability.com/pt/cpt?action=cpt&title=Exxon+sets+U.S.+ 
mar ... (last visited Aug. 19, 2008). 


46 See generally Jason Leopold, Cheney Admits He “Signed Off” on Waterboarding of Three 
Guantanamo Prisoners, ATLANTIC FREE Press, Dec. 28, 2008; As Bush Advisor, Rice 
Gave OK to, FoxNEws.coo, April 22, 2009; Molly Moore, Report Gives Details on CIA 
Prisons, WASH. Post, June 9, 2007, Ao1; Senate Report: Rice, Cheney OKd CIA Use of 
Waterboarding, CNN, April 23, 2009. 
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the opposition of the Bush administration, and indeed the Clinton administration 
earlier, is a commitment to the traditional principles of legal positivism, the sanctity 
of state sovereignty and American Exceptionalism. In the United States, the ICC is 
seen as an attack on these principles despite the ICC acquiescence of its allies in 
Europe and elsewhere and persistent trends in international law. Additionally, this 
vision is not limited to the Republican administrations, as many conservative and 
moderate Democrats fully embrace these traditional principles and oppose, in gen- 
eral, the ICC’s implementation of international oversight and, in particular, U.S. ac- 
countability to international organizations. Ironically, the intellectual value placed 
on the theory of state sovereignty (by both parties) is inconsistent with many of the 
actions of the U.S. military industrial complex and the theory of realpolitik as well as 
many policies advanced by the neoconservative ideology as it seems to only apply to 
US. sovereignty and interests. 

But despite its recent vitality, the greater weight of social and legal trends is at 
odds with the neoconservative initiative, at least with respect to human rights, and 
these trends have been strengthened by the recent excesses of the Bush administra- 
tion. Not only has foreign opinion galvanized in response to the United States’ overt 
refusal to comply with UN authorization requirements and engage in a war with 
Iraq, which many regard as a war of aggression,” the Bush administration has unwit- 
tingly breathed new life into the American progressive movement. This movement, 
though perhaps centered on numerous other alleged defects of the neoconservative 
ideology, is also sympathetic to the goals of international criminal law. International 
human rights jurisprudence and its application continue to grow and have seem- 
ingly departed from traditional legal positivist theory to allow for limited interference 
in domestic policy if that policy violates international human rights treaty law and 
particularly if it violates customary international law in the form of jus cogens viola- 
tions. A growing appreciation of the interconnectedness of peoples around the world 
and a commitment to the rights of the individual in international law has provided 
for an erstwhile jurisdictional basis to overcome traditional sovereignty issues and 
provide relief to the oppressed. The 19" century principles of strict state sovereignty 
have given way during the 20" and 21* century in order to make some provision 


47 Inthe run-up to the invasion of Iraq, Security Council authority was sought by the US., 
Britain, Spain and others, but failed to win support and was abandoned. Global Policy Fo- 
rum, US, Britain and Spain Abandon Resolution, A.P., March 17, 2003 at http://www.glo- 
balpolicy.org/security/issues/iraq/attack/armtwist/2003/0317usbritspain.htm (last visited 
Aug. 19, 2008). Previously U.N. Security Council Resolution 1441called for UN weapons 
inspectors to enter Iraq in order to ensure Iraqi compliance with prohibitions ordered in 
accordance with agreements stemming from the Gulf War, which was agreed to by the 
Hussein regime, but before inspections could be brought to completion the U.S. led in- 
vasion ensued. In a statement made on September 15, 2004. then-Secretary-General Kofi 
Annan stated, “I have indicated that it [the U.S.-led invasion of Iraq] was not in confor- 
mity with the UN Charter. From our point of view and from the Charter point of view 
it was illegal”? Ewan MacAskill and Julian Borger, Iraq War was Illegal and Breached UN 
Charter, says Annan, THE GUARDIAN, September 16, 2004 at http://www.guardian.co.uk/ 
world/2004/sep/16/iraq.iraq/print (last visited Aug. 19, 2008). 
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for the greater global needs of modern society politically, economically and socially. 
Globalization has brought international atrocity to the computers of ordinary people 
around the world in the same way television brought the Vietnam War to Americans 
in the 1960’s and, in both instances, calls for greater observance of human rights 
followed. Even the Bush administration, which ideologically champions the cause 
of state sovereignty (particularly in its opposition to the ICC), departed from these 
traditional principles and fell back on a human rights justification, “freedom for the 
Iraqi people,’ for attacking Iraq after the rationales of “weapons of mass destruction” 
and “terrorist ties” ceased to be viable.** Thus, he has perhaps as a last resort or even 
unwittingly, provided additional authority for foreign intervention grounded in hu- 
man rights justifications. 

Contemporary legal trends in the international commerce of most industry sec- 
tors exhibit a new appreciation of human rights norms. UN initiatives such as the 
Global Compact, the Norms on the Responsibility of Transnational Corporations 
and Other Business Enterprises with Regard to Human Rights, and the Millennium 
Development Goals have impacted corporate practices by discrediting the intellectu- 
al basis for traditional neocolonialism sounding in corporate neutrality and are giving 
way to the promotion of sustainable development. Once the intellectual justification 
for predatory neocolonial economic practices has been debunked, the human rights 
machinery takes over and helps change the way business is conducted internation- 
ally. This ongoing process is in its early stages and efforts to provide for a fair ex- 
change between producing states and consuming states as well as for the provision of 
international human rights for nationals of developing states is a continuing struggle. 
One sector of the international economic elites that continues to resist efforts from 
the UN and the human rights community (though perhaps not the only sector), is 
the extraction industry. Oil, natural gas and the mining industries are among the last 
holdouts in the international efforts to implement human rights principles in inter- 
national commerce. Many of these companies have partnered with corrupt national 
leaders in developing states or profited by large-scale smuggling activities in conflict 
zones and created a net increase in human rights violations. These relationships are 
forged to more easily (and cheaply) continue the flow of natural resources to the cor- 
poration which international oversight, including international criminal oversight, 
may jeopardize. These then are some of the formidable opponents of the Interna- 
tional Criminal Court. Not surprisingly the Bush administration had strong ties with 
these industries as President Bush, Vice-President Cheney, Secretary of State Rice 
and several other administration officials are either former oil company executives or 
otherwise have close ties with the extraction industries. 


48 Inher blog, The Gavel, house speaker Nancy Pelosi posted an entry stating that the Sen- 
ate confirms that the Administration used justifications for the Iraq War based on de- 
ception. Nancy Pelosi, Senate Reports Confirm Administration Justification for Iraq War 
Built on Deception, available at http://www.speaker.gov/blog/?p=1365 (last visited Aug. 
19, 2008); see also Kathleen Hall Jamieson, Justifying the War in Iraq: What the Bush Ad- 
ministration’s Uses of Evidence Reveal, 10 RHETORIC & PuBLIc AFF. 2, 249-273 (Summer 
2007). 
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The task of predicting the future of ICC-U.S. relations necessitates the determi- 
nation of the vitality of current political, economic and social justice trends and the 
assessment of their potential impact on the evolution of international criminal law. 
Will the boldness of the neoconservative political initiatives be matched with an 
equally vital progressive counter-thrust sufficient to provide for popular support of 
the ICC? Will new human rights trends in international economic policy translate 
into wider acceptance of the ICC and will the much heralded “green revolution” re- 
duce the political influence of the extraction industries such that they are no longer 
capable of dictating anti-ICC policy? If the U.S. eventually relinquishes its role as 
the world superpower, if future geopolitics transmutates into a multi-polar power 
structure, will the U.S. reexamine its policy and engage in internationalism, and will 
this be sufficient to modify domestic policy and legal interpretation? Do the inter- 
national human rights movement and current legal trends against impunity possess 
the requisite vitality to ultimately persuade the U.S. political order to engage with its 
traditional allies and join the ICC and what role will the Obama administration play 
in this transition? 

In an increasingly connected world, certain localized human actions, such as 
crimes on a mass scale, often have serious global or at least regional consequences. 
The most egregious criminal conduct requires an international response when na- 
tional remedies are not available. Such is the function of the International Criminal 
Court. The United States has played an active role promoting rule of law in the histo- 
ry of international criminal law, particularly since the middle of the 20" century. The 
US. was a leader in the formation and conduct of the tribunals at Nuremburg and 
Tokyo after World War II as well as the ad hoc International Criminal Tribunal for 
the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda 
(ICTR) after the Cold War. 

Yet, U.S. policy toward the modern quintessential international criminal tribunal, 
the International Criminal Court (ICC), has been mixed at best and has arguably 
varied only from staunch opposition to pragmatic exploitation. Despite flirtation 
with the Court by then-President Clinton on the last day of his administration, U.S. 
engagement with the Court can be characterized as reluctant, as opposition seems 
firmly entrenched amongst elements of the elite in both major U.S. political parties 
and in both the legislative and executive branches. Even amongst its supporters, few 
U.S. politicians are willing to take the kind of action necessary for U.S. ratification. 
One test of U.S. ambivalence lies in the extent to which it willingly breaks from tra- 
ditional allies and jeopardizes its relationships with longstanding friends. During the 
negotiating history of the Court, the Clinton administration worked with its allies to 
further the goal of establishing a permanent international criminal tribunal and yet 
took actions directed at delaying its completion. The U.S. delegation voted against 
the treaty in Rome, yet Clinton signed the treaty, although in a way that virtually 
guaranteed no U.S. commitment. Throughout its first term, the Bush administra- 
tion orchestrated a campaign of defiance against the ICC that not only precluded 
U.S. membership but also attempted to undermine the Court itself. These efforts 
against the Court relented in the second Bush term, but resistance to U.S. ratifica- 
tion remains firm and seems to carry over into the Obama administration. While the 
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Obama presidency has excited the imagination of many foreign leaders and peoples, 
the diplomatic fallout from continued U.S. recalcitrance (and anti-ICC initiatives still 
intact from the Bush administration), continues unabated. Thus diplomatic ties have 
been strained as the U.S. has held firm to its iconoclastic resistance to this latest 
evolution in international criminal law. Indeed, in a study commissioned by the pres- 
tigious American Political Science Association, U.S. standing in the world plunged 
precipitously in response to the Bush policy,” which intrinsically included its policy 
of hostility toward the ICC. 

Explanations for this U.S. policy do not lend themselves to simplistic analysis and 
despite the talking points proffered by the Bush policy-makers, meaningful explana- 
tions for this stance lie in core U.S. assumptions and attitudes. Until these change, 
ratification of the Rome Statute is unlikely. In order to fully uncover these assump- 
tions and provide insightful assessment, this book will undertake a cross-disciplinary 
approach and look to the political, legal, historic, military, cultural and economic 
bases for the United States’ near unilateral departure from its long-time allies and the 
extant vibrant trends in international human rights law. The modality or intellectual 
framework employed will loosely follow policy-oriented jurisprudence also known 
as the New Haven School’s intellectual framework. This necessitates a background 
review of the purpose of international criminal law and of the goals of the ICC and 
a brief description of the Court’s purpose and mandate — as well as the competing 
issues or problems raised by the Courts’ existence and the relative positions of the 
claimants. These claims will be discussed in light of relevant empirical data and per- 
tinent legal trend lines, particularly in international criminal law (ICL), international 
human rights law (IHRL), and international humanitarian law (IHL) and their impact 
on state sovereignty issues. Moreover, they will be viewed with respect to actions 
undertaken by the claimants and policy-makers and in light of American social and 
political attitudes concerning American Exceptionalism as well as vital economic as- 
sumptions, which serve as conditioning factors that help shape and mold political 
and legal trends. 

Chapter 1 will review the need for an international juridical response to atroc- 
ity and identify the potential roadblocks to an effective response as well as describe 
the relative position of the claimants. This will be followed by an historic sketch of 
relevant international legal trends in human rights and a discussion of how they are 
increasingly tending toward greater international accountability consistent with the 
mandate of the ICC. Chapters 3 and 4 detail the functioning of the ICC, its scope, 
protections and jurisprudence and discuss the changing attitudes and varied initia- 
tives of U.S. policy under the Clinton and Bush administrations concerning this issue. 
Chapter 5 reviews political, cultural and historic causation for the hostile U.S. re- 
sponse to the ICC. It identifies how the tradition of realpolitik and Cold War bi-polar 
geopolitics has conditioned U.S. foreign policy with a Machiavellian bent and how 
this drives greater U.S. resistance to international accountability (while simultane- 


49 American Political Science Association, U.S. Standing in the World: Causes, Consequenc- 
es and the Future, (2009), available at http://apsanet.org/content_59477.cfm (last visited 
Apr. 3, 2010). 
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ously forcing this oversight on other countries). It discusses the lack of sustainability 
of over-utilizing the military option, a feature of Cold War and post-Cold War policy, 
and how the “crisis in the military” will challenge future policy-makers toward great- 
er compromise and peaceful resolution consistent with the function and spirit of the 
ICC. It also explores the seemingly widespread popular affirmation of American Ex- 
ceptionalism, which helps direct constituent support and justification for unilateral 
US. policy despite the growing need for international responses to global issues and 
emergencies. Chapter 6 explores trend lines in international economics, identifying 
those industry sectors most at odds with the ICC and international transparency 
while, conversely, discussing more humanizing trends amongst other industry sec- 
tors. It projects the diminishing influence of hostile corporate sectors and hypoth- 
esizes that the pandemic economic crisis looming in response to unbridled neo-lib- 
eral economics as well as the coming “green revolution” will help drive a change in 
current economic policy and encourage greater international cooperation in order to 
resolve, inter alia, massive human rights violations. 

Chapters 7 and 8 appraise the current international politico-legal structures in the 
UN, predict the Obama administration’s impact on the issue of the ICC, and make 
recommendations for implementing greater ICC-U.S. cooperation. By appraising 
the pre-eminent international legal trends and shifting socio-economic and political 
realities, sound predictions can be postulated regarding the continuing U.S. opposi- 
tion to the Court and for assessing the Court in light of the goal of developing an 
international order of human dignity. With the advent of the Obama administration, 
new calls for change echo throughout the country (and the world), but whether these 
aspirations will yield a greater collaborative U.S. embrace of the ICC or a slightly 
less acerbic set of recycled talking points remains at issue. This book discusses the 
need for international criminal accountability and the historic traditions and reasons 
behind the often antagonistic U.S. position concerning the Court; it appraises the 
relevant trend lines and makes recommendations and predictions pursuant to the 
future of the volatile and uneasy relationship between the United States and the In- 
ternational Criminal Court. 
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CHAPTER 2 Articulating a Robust Jurisprudence: 
Trends in the Development of the Modern 
International Rights Regime 


On a parallel course with many trends of geopolitics — nationalism, political hege- 
mony, militarism, colonialism (and neocolonialism), American Exceptionalism and 
the dogged pursuit of neoliberal economic prosperity — another tradition has devel- 
oped, an international human rights legal tradition, aimed at advancing social jus- 
tice concepts and practices. This tradition, though dating back to antiquity, provides 
contemporary applicability in heightened international initiatives (promulgated by 
governmental and non-governmental organizations alike) to eradicate piracy in the 
17" and 18" centuries, slavery in the 18" and 19" centuries and the promotion of hu- 
man rights, humanitarian law and international criminal law in the 19", 20 and 21% 
centuries. These developments and the inexorable drive of long-standing trends in 
social justice milieus, including law, have resulted in changes to the modern under- 
standing of national responsibility in the international arena and have provided an 
ever greater basis for the lawful intervention of international institutions within the 
domestic activities of sovereign states. These trends have driven the development of a 
robust international jurisprudence that influences and alters traditional understand- 
ings of sovereignty and facilitates more protections for the fair treatment of nationals 
by state authorities. 

Prior to the end of World War IL, plans for the United Nations were drawn up at 
Dumbarton Oaks in Washington D.C. The United Nations was created to replace 
the League of Nations and carry forward many of the initiatives begun by that or- 
ganization. In addition to providing for international peace and security and the pa- 
cific settlement of disputes between states, the United Nations was designed “[t]o 
achieve international cooperation in the solution of international economic, social 
and other humanitarian problems.” This aspiration was later expanded in the United 
Nations Charter under Article 1(3) and Article 55, which called for the promotion 


1 Washington Conversations on International Peace and Security Organization, Dumbar- 
ton Oaks, Chapter 1(3), October 7, 1944, at http://www. ibiblio.org/pha/policy/194.4/ 
441007a.html. Chapter 1 (Purposes) states in its entirety: 

The purposes of the Organization should be: 

1. To maintain international peace and security; and to that end to take effective col- 
lective measures for the prevention and removal of threats to the peace and the sup- 
pression of acts of aggression or other breaches of the peace, and to bring about by 
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of equal rights, self-determination of peoples and, inter alia, “universal respect for, 
and observance of, human rights and fundamental freedoms for all without distinc- 
tion as to race, sex, language, or religion.” Article 55 establishes universal respect 
and observance of human rights and fundamental freedoms, by which it bequeaths 
the ascendancy of these principles to international law, the designated depository 
of universal norms. The declaration of the universality of these norms, as opposed 
to previous recourse to relativistic understandings (as determined by national legal 
systems), establishes the priority of human rights in international law and acts as 
the catalyst for the multitude of subsequent international human rights instruments. 
However, implicit in the Charter is a tension between Articles 1(3) and the respon- 
sibility to promote universal observance of human rights in Article 55 as opposed 
to the strict mandate of the Charter Article 2(1) which calls for the “principle of the 
sovereign equality of all its Members.”? With a rich and varied history of social jus- 
tice initiatives at its back, the scales seem tilted in favor of intervention, at least in 
response to massive human rights violation — and particularly in view of Chapter VI 
authorization.* Chapter VII authorizes UN intervention for situations threatening in- 
ternational peace and security, and has increasingly been relied upon because of the 


peaceful means adjustment or settlement of international disputes which may lead to 
a breach of the peace; 

2. To develop friendly relations among nations and to take other appropriate measures 
to strengthen universal peace; 

3. To achieve international cooperation in the solution of international economic, social 
and other humanitarian problems; and 

4. To afford a center for harmonizing the actions of nations in the achievement of these 
common ends. 

2 U.N. Charter, supra chap. I, note 27, art. 55(c). Article 55 in its entirety states, 

With a view to the creation of conditions of stability and well-being which are necessary for 

peaceful and friendly relations among nations based upon respect for the principle of equal 

rights and self-determination of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of economic and social 
progress and development; 

b. solutions of international economic, social, health, and related problems; and interna- 
tional cultural and educational co-operation; and 

G universal respect for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion. 

3 Art. 2(1) of the UN Charter states, in its entirety that, “The Organization is based on the 
principle of the sovereign equality of all its Members.” Id. 


4 Id. The sovereign equality provision of Article 2(1) is defined and limited by Article 2(7) 
which states “Nothing contained in the present Charter shall authorize the United Na- 
tions to intervene in matters which are essentially within the domestic jurisdiction of 
any state or shall require the Members to submit such matters to settlement under the 
present Charter; but this principle shall not prejudice the application of enforcement 
measures under Chapter VIL” Thus, sovereign equality means, at a minimum, non-in- 
terference with domestic affairs and no obligation to submit domestic issues to the UN 
for arbitration, but with the caveat that any matter that threatens international peace and 
security, whether domestic or not, is exempt from these protections. 
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transnational or trans-border nature or impact of most modern human rights atroc- 
ity. A review of the history of international social justice mechanisms and relevant 
international legal developments is helpful to placing modern trends in context and 
to understanding this direction in modern international law. 

The second half of the 1940's saw landmark changes in international law and prac- 
tice. The development of the United Nations, the Nuremberg and Tokyo tribunals, 
the rearticulating of the Geneva Conventions in 1949, the Universal Declaration of 
Human Rights and the Genocide Convention triggered a new direction in interna- 
tional oversight and a maturation of previous trends in international criminal law, 
human rights law and humanitarian law. These years witnessed the intersection of 
prior social justice efforts and, by the pooling of intellectual resources for the devel- 
opment of legal norms, oversight mechanisms, development of substantive offenses, 
and the establishment of political will, would come to characterize the contemporary 
international human rights regime. The United Nations Charter created the Eco- 
nomic and Social Council (ECOSOC), an official organ that conducts studies and 
reports, makes recommendations, prepares draft conventions, and calls for interna- 
tional conferences.’ Among the competencies of ECOSOC is its ability to carry out 
the above functions on behalf of the promotion of human rights and fundamental 
freedoms.® Eleanor Roosevelt, who was instrumental in the creation of the UN and 
had long been a champion of social justice issues, particularly civil rights, was cred- 
ited as a leading proponent of international human rights. She was appointed by 
then-President Truman as the U.S. representative to the UN and became the first 
chairperson of the UN Human Rights Commission.’ 

As Chairperson of the Commission and through her personal strength and repu- 
tation, Eleanor Roosevelt was able to establish the viability and practical applica- 
tion of the human rights principles promoted in the United Nations Charter. Under 
her leadership the fusion of extant social justice movements and liberal international 
legal scholarship would produce the Universal Declaration of Human Rights,* the 
foundational statement of universal human rights and the precursor to numerous 


5 Id. at art. 62. 


Id. at art. 62(2). Article 62 in its entirety states, “1. The Economic and Social Council 
may make or initiate studies and reports with respect to international economic, social, 
cultural, educational, health, and related matters and may make recommendations with 
respect to any such matters to the General Assembly, to the Members of the United Na- 
tions, and to the specialized agencies concerned. 2. It may make recommendations for 
the purpose of promoting respect for, and observance of, human rights and fundamental 
freedoms for all. 3. It may prepare draft conventions for submission to the General As- 
sembly, with respect to matters falling within its competence. 4. It may call, in accordance 
with the rules proscribed by the United Nations, international conferences on matters 
falling within its competence” 

7 M.A. Glendon, John P Humphrey and the Drafting of the U.N. Declaration of Human 
Rights, 2 J. Hist. INT'L L. 250-260, (2000). 


8 Universal Declaration of Human Rights, December 10, 1948, U.N. Gen. Ass. Off. Rec., grt 
Sess., Res. (A/810), p. 71. 
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human rights instruments, judicial bodies and jurisprudence. Roosevelt herself de- 
scribed the Declaration as “the international Magna Carta of all mankind”? Thus, the 
evolution of pre-existing social justice movements would coalesce in the second half 
of the 20 century into the modern international human rights regime. 


International Human Rights Law 


Before the 1940’s, trends in international human rights, international criminal law 
and humanitarian law helped develop a rudimentary set of norms, particularly in 
Europe. These early trends sprang from populist social justice movements and evolv- 
ing intellectual, religious and social mores. Indicia of human rights can be traced to 
ancient civilizations and subsequently to the Magna Carta in 1215" and the Peace of 
Westphalia in 1648." Several other treaties or declarations recognizing the rights of 
men followed, including those associated with the free exercise of religion,” grants of 
heightened participation in government and the freedom of movement. In 1689, the 
British passed their Declaration of Rights signaling a retreat from the divine right of 
kings and reflecting the greater societal changes taking place in Europe.*? This move- 
ment culminated during the enlightenment with the signature colonial development 
of the American experiment, and the establishment of constitutional government 
with a modern Bill of Rights. Drawing upon the “social contract theories” of Rous- 
seau, Locke and Hobbes, the framers of the U.S. Constitution established the rights 
of government as coming from a mandate by the governed.* Many of the due process 


9 James Michael, Soviet Rights Hit by Roosevelt, N. Y. TIMES, Sept. 29, 1948, A4. 

10 The Magna Carta mandated a reduction in the rights of the monarch and the protection 
of the rights of the British lords including habeas corpus, which influenced the develop- 
ment of common law and was the first document forced on an English king and helped 
paved the way for constitutional government. See The Avalon Project at Yale Law School, 
Magna Carta 1215, available at http://www.yale.edu/lawweb/avalon/midieval/magframe. 
htm. 


11 ‘The Peace of Westphalia consisted of the Treaty of Miinster and the Treaty of Osnabriick, 
and provided for increased religious freedom, sovereign territorial integrity, and signaled 
the end of medieval feudalism. The Avalon Project at Yale Law School, Treaty of West- 
phalia; October 24, 1648, available at http://www.yale.edu/lawweb/avalon/westphal. 
htm. 

12 Though unusual, there had been precedent for what amounted to a practical exercise 
of greater religious freedoms in previous treaty provisions (i-e., providing for the right 
to emigrate to lands with different religious beliefs and thus allowing the immigrant to 
adopt new beliefs) including portions of instruments signed at Augsburg (1555), Utrecht 
(1737), and the Congress of Vienna (1815). 

13 See generally The Avalon Project at Yale Law School, English Bill of Rights 1689, available 
at http://www. yale.edu/lawweb/avalon/england.htm. 


14 Thomas Hobbes theorized in his book Leviathan that individuals were motivated by fear 
of death and desire for material well being “to create a political society by means of a ‘so- 
cial contract?” THOMAS Hoses, in THE PHILOSOPHY OF HUMAN RIGHTS supra chap. I, 
note 30, at 57. John Locke articulated in his Second Treatise on Government that individu- 
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and legal remedies provided in the U.S. Bill of Rights would later be enshrined in the 
civil and political rights portions of the Universal Declaration of Human Rights, the 
International Covenant on Civil and Political Rights and other regional instruments 
in the last half of the 20" century.’ 

These legal instruments were driven by changing ideologies, social and philo- 
sophical, including the “natural rights of man” doctrine.”© The natural rights doc- 
trine maintained, with subtle variations, that human rights were not the product of 
a sovereign’s bequest but were the birthright of all humanity and universal in nature, 
pre-existing and overriding monarchal whim, and any departure from their norms 
by the head of state constituted overreaching by the government. This is antithetical 
to the subsequent theories of Jeremy Bentham and H.L.A. Hart who posit absolute 
authority in the civic sovereign.” This doctrine is also antithetical to core principles 
of legal positivism, which by contrast, postulates that all human rights (and civic obli- 
gations) stem from a mandate by the state. The natural rights doctrine was one of the 
intellectual/philosophical precursors to modern human rights theory. 


als are motivated by human reason and have a natural right to life, liberty and property 
which can be partially transferred to the sovereign only insofar as the sovereign guaran- 
tees the protection of their natural rights. “Locke therefore increases the natural rights 
recognized in social contract theory and uses those rights to establish the supremacy of 
the people and to limit the authority of government. JOHN LOCKE, in THE PHILOSOPHY 
OF HUMAN RIGHTS, at 71-72. Rousseau in his treatise The Social Contract provides a 
theory that all persons in society are free because “everyone is subjected only to the rule 
of law that is self-imposed through the ‘general will’ of the community.’ Rousseau em- 
phasized a voluntary collective dimension and advocated for direct democracy instead of 
representational democracy. JEAN-JACQUES ROUSSEAU, in THE PHILOSOPHY OF HUMAN 
RIGHTS, at 80-81. 

15 Universal Declaration, supra note 8. In the United Declaration of Human Rights, Article 
4 prohibits slavery (13"* Amendment to the U.S. Bill of Rights); Article 5 prohibits cruel, 
inhumane punishment and torture (3 Amendment to the USS. Bill of Rights); Article 7 
provides for equal protection under the law (14 Amendment to the U.S. Bill of Rights); 
Article 9 provides for no arbitrary arrest or detention (4'* Amendment to the U.S. Bill of 
Rights); Article 10 provides for a fair and public hearing before an impartial tribunal (6" 
Amendment to the U.S. Bill of Rights); Article 11 provides for the presumption of inno- 
cence (constructed from the 5" 6 and 14‘" Amendments to the U.S. Bill of Rights) and 
prohibitions against ex post facto prosecutions (Article 1, section 10 of the U.S. Constitu- 
tion). 

16 See generally 2 THE WriTINGS OF THOMAS PAINE (Moncure Daniel Conway ed., 1894). 
Natural rights doctrine corresponds closely to modern interpretations of human rights 
dogma as both maintain that rights are universal and are derived independently from 
government. This doctrine is at odds with modern legal positivism which postulates that 
rights are derived from the sovereign and claims no adherence to universality. See gener- 
ally, H.L.A. Hart, Are There Any Natural Rights? PHIL. REV. 64 (1955). 


17 Hayden, supra chap. I, note 30, at 118-19, 151-52. 
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The aforementioned legal instruments also resulted from the dramatic economic 
changes taking place during the industrial revolution of the 18" and 19" centuries. 
While the industrial revolution fueled a massive economic juggernaut which, in part, 
empowered modern political and economic elites, it also created a significant popu- 
list movement that served as a counterweight to the stark realities of /aissez-faire. 
This movement drew from both the discarded poverty-stricken populations, who 
were forced to work in the factories, and the newly burgeoning middle classes,’* who 
called for the rights of people and attempted to ground government action in moral- 
ity. This new emphasis on social contract theory and the natural rights ideology of 
18" century political philosophy contributed to a number of social, political and legal 
developments in the 19 century and established a populist movement that would 
impact political forces and influence the development of legal trends in international 
law. This movement would attempt to posit governmental and legal legitimacy in the 
interest of the people and morality instead of the self-interest of traditional monar- 
chies or emerging economic elites and reflect the greater 19" century democratiza- 
tion of Europe and the Americas. Probably the most important early accomplishment 
of this movement was the abolition of slavery and the slave trade, but other initia- 
tives that contributed to and shaped the development of populist trends included the 
movements of universal suffrage, 19" century romanticism, the international labor 
movement, and the development of social democracy. 

The industrial revolution and the rise of national economic orders principally led 
to the eradication of piracy and the resultant international criminal norms punishing 
piratical behavior. The populist movement led to the demise of the slave trade and, 
eventually, prohibited slavery worldwide. “No other international prohibition regime 
so powerfully confirms the potential of humanitarian and other similar moral con- 
cerns to shape global norms as does the regime against slavery and the slave trade.” 
It has been argued that efforts to abolish slavery were the product of economic forces. 
Recognizing that in a pure /aissez-faire society, wages paid for manual labor were 
often less costly than providing for the care of persons in bondage, some authors 
such as Adam Smith and even important abolitionists including Thomas Clarkson 
advocated against slavery on economic grounds.”° However, this was not the only 
influence impacting political concession to anti-slavery norms as there were also per- 


18 CHARLES More, UNDERSTANDING THE INDUSTRIAL REVOLUTION 2-5 (2000). More 
observed that, “[t]he growth in income per person was not new: there had been such 
periods of growth in the past. But in the past, periods of growth were usually associ- 
ated with a decline in population which allowed existing resources to be spread among 
fewer people. A growth in personal income while population also rose rapidly was a 
novel phenomenon” Moreover, “... there was a growth in income per person across the 
economy. ... [I]t seems likely that ... there was an increase of around 25 percent between 
1780 and 1831, and a subsequent acceleration in the rate of increase’ 

19 Ethan A. Nadelmann, Global Protection Regimes: The Evolution of Norms in International 
Society, CTR For INT'L AFE., HARV. UNIVERSITY 5 (October 1989). 


20. Id. 
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suasive economic arguments favoring slavery” and “... efforts to suppress the slave 
trade, most historians ... conclude, was a moral one derived in good part from reli- 
gious and humanitarian impulses and ... ‘based not only on pity, ... ‘but also on the 
idea of the natural rights of man””’ Thus, “[t]he British and Foreign Anti-Slavery 
Society ... represented perhaps the first transnational moral entrepreneur — religious 
movements aside — to play a significant role in world politics generally and in the 
evolution of a global prohibition regime specifically’? Moreover, British abolition- 
ism was widely exported. The British and Foreign Anti-Slavery Society and religious 
organizations, especially the Quakers, influenced international opinion such that the 
practice of slavery became not only morally aberrant but symptomatic of an unso- 
phisticated culture. 

During the 17" and 18" centuries the Atlantic slave trade flourished as did other 
massive slave enterprises in Asia and throughout the Ottoman Empire.” British mer- 
chants, who dominated the modern trans-Atlantic market,’ were largely responsible 
for the estimated 10 million African slaves brought to the Americas.”° However, early 
in the 19 century, England ceased engaging in these practices, banning the slave 
trade in 1807. Britain became a zealous advocate of abolition and negotiated agree- 
ments and multilateral treaties for its criminalization.”” Legal documents that can 
loosely be described as human rights instruments began to take shape during the 
enlightenment which prohibited slavery and the slave trade stemming from the tire- 
less efforts of abolitionist groups, mostly originating and centered in Great Britain.”* 


21 See generally SEYMOUR DRESCHLER, ECONOCIDE: BRITISH SLAVERY IN THE ERA OF 
ABOLITION (1977). 


22 Nadelmann, supra note 19; see also SIR REGINALD COUPLAND, 2 THE BRITISH ANTI- 
SLAVERY MOVEMENT (Frank Cass ed., 1964); HOWARD TEMPERLEY, BRITISH ANTI- 
SLAVERY, 1833-1879 (1972); EDITH HurwITZ, PoLitics AND THE PUBLIC CONSCIENCE: 
SLAVE EMANCIPATION AND THE ABOLITIONIST MOVEMENT IN BRITAIN (1973); and 
James Lee Ray, The Abolition of Slavery and the End of International War, 43 INT'L ORG. 
407-15 (Summer 1989). 

23 Nadelmann, supra note 19, at 10. 

24 Id. 

25 The English dominance of the Atlantic slave trade dated from the Treaty of Utrecht of 
1713 and the contract of Assiento, which gave Great Britain an absolute monopoly on the 
trans-Atlantic slave trade for thirty years to supply English and Spanish colonies alike. 
See 4 W.£.H. Lecky, A History OF ENGLAND IN THE EIGHTEENTH CENTURY, Chapter 
5 (1878), available at http://www.historyhme.co.uk/readings/slavery.htm. 

26 =Puitie D. CurTIN, THE ATLANTIC SLAVE TRADE 268 (1969). 

27 Among the international instruments and agreements negotiated by the British govern- 
ment are the Paris Peace Conference of 1814-5, the Congress of Vienna 1815, the Congress 
of Verona 1822, the Treaty of London 1846, the Treaty of Washington 1862 and the Treaty 
of Brussels 1890. 


28 Though Great Britain banned the slave trade in 1807 and outlawed the practice in its 
colonies in 1833 and zealously advocated abolition as a national policy it had earlier been 
the leader in the Atlantic slave trade. The English dominance of the Atlantic slave trade 
dated from the Treaty of Utrecht in 1713 (and the contract of Assiento), which provided 
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These efforts led to a series of international anti-slavery and anti-slave trade treaties 
between 1813 and 1822,”° and the eventual outlawing of slavery throughout the vast 
British Empire in 1833.° These abolitionist treaties were remarkable as early cov- 
enants between sovereigns that called for implementation of human rights norms, 
such as the abandonment of slavery, pertaining to persons otherwise exclusively un- 
der the domestic authority. Other human rights initiatives taking shape in the 19™ 
century included popular efforts to eradicate U.S. slavery (with the development of 
the 13"* Amendment to the U.S. Constitution) and later the Arab slave trade, to ease 
the abuses suffered by the Bulgarians and the Armenians in the Ottoman Empire in 
the 1870’s and 1890’s respectively, and generally those peoples subjected to colonial 
rule, particularly in sub-Sahara Africa and the “Congo Free State” 

The 19" and early 20" century saw increased economic, cultural and social human 
rights efforts to improve workers’ rights and conditions, including child labor, greater 
equality for diverse ethnic groups and for women’s suffrage. Later, many of these 
rights would also be reflected in the UN Declaration of Human Rights along with the 
International Covenant of Economic, Cultural and Social Rights, and regional human 
rights instruments.?* Some 19 century human rights efforts were reduced to inter- 
national agreements such as the Declaration of Paris (1856),* the London Agreement 
and the Treaty of Berlin (1878).** The Treaty of Berlin of 1878 provided for the peace 


for its monopoly interest supplying English and Spanish colonies alike. LecKy, supra note 
25 at 268. 

29 See generally HAROLD NICOLSON, THE CONGRESS OF VIENNA: A STupy IN ALLIED 
UNITY, 1813-1822 (1946). Among the international anti-slavery agreements negotiated 
during this time by British authorities were the Paris Peace Conference of 1814-15, the 
Congress of Vienna 1915, the Congress of Verona 1822, as well as the subsequent Treaty of 
London 1846, Treaty of Washington 1862, and the Treaty of Brussels in 1890. It has also 
been observed that in the course of the earlier initiatives from 1913 through 1822, two dip- 
lomatic devices were invented; the development of an international oversight committee 
to monitor treaty compliance and the use of economic sanctions during peacetime. Id. at 
209-14. 

30 ~=©6 LECK, supra note 25 at 268. 

31 Universal Declaration, supra note 8. Article 22 of the U.N. Declaration of Human Rights 
provides for the right to social security; article 23 calls for the right to work, equal pay 
and to unionize; article 24 provides for the right to work reasonable hours; article 25 
guarantees the right to an adequate standard of living; and article 26 provides for a right 
to education. 

32 The Declaration of Paris provided for the continued abolition of privateering and the 
naval rights of neutral parties during times of armed conflict. Laws of War: Declaration 
of Paris; April 16, 1856, the Avalon Project at Yale Law School at http://www.yale.edu/law- 
web/avalon/lawofwar/decparis.htm (last visited Sept. 4, 2008). 


33 Treaty between Austria-Hungary, France, Germany, Great Britain, Italy, Russia and Tur- 
key for the Settlement of Affairs in the East, July 13, 1878, 153 Consol. T.S. 171 [hereinafter 
Treaty of Berlin]. See also Sir AUGUSTUS OAKES & R.B. Mowat, SELECT TREATIES AND 
DOCUMENTS To ILLUSTRATE THE DEVELOPMENT OF THE MODERN EUROPEAN STATES 
SYSTEM, 1815-1916, 79 (R.B. Mowat ed., 1916) (English translation of Treaty of Berlin). 
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and re-drew the boundaries of the Ottoman Empire, drastically shrinking it, in reso- 
lution of the Ottoman Russian War (the treaties’ progeny in 1885 would later divide 
up most of the territory of continental Africa for the benefit of the colonial powers 
of Europe).3* However, it also expressly mandated the fair and humane treatment of 
religious minorities in the territory of the Empire,» thus (building on the initiative 
of earlier anti-slavery agreements) creating an international (treaty) interest in the 
human rights and treatment of nationals of a sovereign state, along with the reserva- 
tion of presumptive enforcement capability by the other signatories. While practical 
exigencies ultimately defeated the exercise of those enforcement capabilities, techni- 
cal legal interest in the humane treatment of other states’ nationals was provided for 
in this treaty and helped establish the antecedent conditions for the modern human 
rights regime.*° 

Trends in the promotion of human rights continued during the early 20" century 
with new initiatives from national and international authorities alike. The U.K. insti- 
tuted early unemployment and social security benefits,?” the U.S. began labor reforms 
and provided for the right of women to vote. The International Labour Organization 
(ILO), formed in 1919 under the Treaty of Versailles, advanced the concept that inter- 
national peace and security are tied to social justice and humane working conditions 
and became the first specialized agency of the UN in 1946.** During the Great De- 
pression many countries would institute sweeping reforms (such as the “New Deal” 
initiative in the United States) to ensure greater economic equality and these reforms 
would become symbolized in then-President Franklin D. Roosevelt’s famous four 


34 Id. 


35 Id. Article LXII required the Empire to practice equality for all religious minorities within 
its territory and to refrain from making it a “ground for exclusion or incapacity in matters 
relating to the enjoyment of civil or political rights, admission to public employments, 
functions, and honors, or the exercise of the various professions and industries, in any 
locality whatsoever.” 

36 Similar provisions were also included in subsequent treaties concerning the treatment by 
the Turks of religious minorities amongst their own nationals in both the Treaty of Sévres 
and the Treaty of Lausanne, but almost mockingly, they were included to protect the Ar- 
menians, peoples that were already obliterated by the genocide or driven into diasporas 
prior to the provision’s drafting. See The Treaty of Peace Between the Allied and Associ- 
ated Powers and Turkey, signed at Sévres, August 10, 1920, available at http://wwwilib. 
byu.edu/~rdh/wwi/vera/sevres1.htm. 

37. See generally Davip Harvey, A BRIEF History OF NEOLIBERALISM 1 (2005). 


38 ‘The preamble to the ILO Constitution states, “Whereas universal and lasting peace can 
be established only if it is based upon social justice; And whereas conditions of labour 
exist involving such injustice, hardship and privation to large numbers of people as to 
produce unrest so great that the peace and harmony of the world are imperiled; and an 
improvement of those conditions is urgently required; Whereas also the failure of any 
nation to adopt humane conditions of labour is an obstacle in the way of other nations 
which desire to improve the conditions in their own countries.” About the ILO: Origins 
and History, available at http://www.iol.org/global/About_the_ILO/Origins_and_his- 
tory/lang — en/index.htm (last visited Sept. 4, 2008). 
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freedoms speech, which included a call for “freedom from want.’ Moreover, the 
creation of the League of Nations, the signature international institution of the early 
20" century, evinced the emergence of popular acceptance of human rights norms 
and, though its efforts proved abortive, eventually gave way to the UN.“° 


Humanitarian Law 


Trends in international humanitarian law also have their genesis in antiquity. The 
rules governing the conduct of warfare have been in place, in one form or other, 
since before the 6 century BCE. Some early initiatives included recommendations 
for more civilized martial practices by Sun Tzu in the 6" century BCE, the notations 
in the Hindu Code of Manu around 200 BCE, the trial of Sir William Wallace for 
the wartime murder of civilians in 1305, the humanitarian treatment of civilians ad- 
vocated by Grotius in his treatise On the Law of War and Peace in 1625 and the trial 
and execution of Confederate military officer Henry Wirz and others, for the murder 
of Federal prisoners of war at the Andersonville camp in 1865.** These developments 
reflected rather than drove innovation, taking place in the form of customary in- 
ternational humanitarian law; the first time a flag of truce was respected or some 
measure of mercy was shown to prisoners or mutually agreed provisions were made 
to safely remove the dead and wounded from the battlefield, customary humanitarian 
law came into operation. Many customary humanitarian law practices date to at least 
the Homeric period and can be found peppered throughout the pages of The Iliad, 


39 World Civilizations, The Four Freedoms, from the Cong. Rec., 1941, Vol. 87, Pt. I, available 
at http://www2.wwnorton.com/college/history/ralph/wookbook/ralprs36b.htm. 


40 Early human rights initiatives were reflected in Article 24 of the Covenant of the League 
of Nations, which called for the fair and humane treatment of indigenous peoples but 
also extended those protections to all peoples of the world including workers, and wom- 
en and children. It states, “Subject to ... international conventions ... the Members of 
the League: (a) will endeavor to secure and maintain fair conditions of labour for men, 
women and children, both in their own countries and in all countries to which their com- 
mercial and industrial relations extend, and for that purpose will establish and maintain 
the necessary international organizations; (b) undertake to secure the just treatment of 
the native inhabitants of the territories under their control; (c) will entrust the League 
with the general supervision over the execution of agreements with regard to the traffic 
in women and children, ...” League of Nations Covenant, arts. 1-26, available at http:// 
www.yale.edu/lawweb/avalon/leagcov.htm. 

41 A Brief History of the Laws of War, Society of Professional Journalists 1 available at http:// 
www.spj.org/gc-history.asp (last visited Mar. 25,2010) [hereinafter Laws of War]. 


42 For an authoritative statement of customary international Humanitarian law, see gener- 
ally, CUSTOMARY INTERNATIONAL Law, ICRC Publication (2006); Jean-Marie Henck- 
aerts, Study on Customary International Humanitarian Law: A Contribution to the Un- 
derstanding and Respect for the Rule of Law in Armed Conflict, INT’L REV. RED Cross 
No. 857, March 31, 2005, p. 175-212 at http://www.icrc.org/Web/Eng/siteengo.nsf/html/ 
review-857-p175 (last visited Sept. 4, 2008). 
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including norms for the retrieval of the dead and wounded, the customs of truce, 
respect for the burial rites of belligerents, and the inviolability of negotiators. 
Modern treaty humanitarian law began in 1859 when a Swiss merchant named 
Henry Dunant came upon a field of wounded and dying combatants after the Battle 
of Solferino and appealed to local inhabitants to provide aid to the victims from both 
sides.*? Dunant later formed the International Committee of the Red Cross (ICRC) 
with 16 countries in 1863.** The first Geneva Convention was signed in 1864 and the 
Red Cross organization has played an integral role from that time forward.* In 1872 
Gustave Moynier, an original founder of the ICRC, suggested an international crimi- 
nal tribunal for war crimes associated with the Franco-Prussian War and further 
recommended that it be established as a permanent court to try future allegations of 
war crimes.*® This vision, though echoed a few decades later in the Hague Conven- 
tions (for a permanent Court of Arbitration), would not come to fruition until 130 
years had passed with the creation of the International Criminal Court. In 1899 and 
1907, the Hague Conventions” would further define the permissible rules of conflict 


43 INTERNATIONAL COMMITTEE OF THE RED Cross, INTERNATIONAL HUMANITARIAN 
Law: THE History OF HUMANITARIAN LAW 2, available at http://www.redcross.lv/en/ 
conventions.htm (last visited Mar. 25, 2010) [hereinafter Int’l Humanitarian Law]. 


44. INTERNATIONAL COMMITTEE OF THE RED Cross, A SHORT HisTory OF THE RED 
Cross AND THE LATVIAN RED Cross 1, available at http://www.redcross.lv/en/history. 
htm (last visited Mar. 25, 2010). 

45 Laws of War, supra note 41. The first Convention was characterized by: “standing written 
rules of universal scope to protect the victims of conflicts; its multilateral nature, open 
to all States; the obligation to extend care without discrimination to wounded and sick 
military personnel; respect for and marking of medical personnel, transports and equip- 
ment using an emblem (Red Cross on a white background)” Int’L HUMANITARIAN Law, 
supra note 43, at 1. Amelioration of the Condition of the Wounded on the Field of Battle 
(Red Cross Convention); August 22, 1864, The Avalon Project at Yale Law School, avail- 
able at http://www.yale.edu/lawweb/avalon/lawofwar/genevao4.htm (last visited Sept. 
4, 2008). 

46 Remigius Chibueze, United States Objection to the International Criminal Court: A Para- 
dox of “Operation Enduring Freedom,’ 9 ANN. SuRV. INT'L & Comp. L. 19, 25 (2003). 


47 “The First Hague Peace Conference of 1899 was convened on the initiative of the Czar 
of Russia, Nichola H, ‘with the object of seeking the most effective means of insuring to 
all peoples the benefits of a real and lasting peace, and, above all, of limiting the progres- 
sive development of existing armaments’ (Russian note of 30 December 1898/11 January 
1899). The Conference, at which 26 governments were represented, assembled on 18 May 
1899 and adjourned on 29 July 1899. It failed to reach agreement on the primary object 
on which it was called, namely the limitation or reduction of armaments, but adopted 
the three Conventions and the other acts mentioned in the Final Protocol. Provision 
was made for the convening of a second conference. This conference lasted from 15 June 
until 18 October 1907. The Final Acts constitute authoritative statements of the results 
achieved. They were signed by the delegates but not ratified by the participating states. 
They have no binding force” INTERNATIONAL COMMITTEE OF THE RED Cross, INTER- 
NATIONAL HUMANITARIAN LAW — TREATIES AND DOCUMENTS: FINAL AcT OF THE 
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by limiting the acceptable weapons of war* along with greater definition regard- 
ing the sovereign’s obligations toward the combatants and including the provision 
commonly known as the Martens clause. The Martens clause acknowledged that the 
Conventions didn't specify all of the obligations of the combatants during martial 
conflict and allowed for wider protections under the principles of the laws of nations. 
The Martens clause arguably provides a basis for the substantive offense of crimes 
against humanity and states: 


[uJntil a more complete code of laws of war has been issued the High Contracting Parties 
deem it expedient to declare that, in cases not included in the Regulations adopted by them, 
the inhabitants and the belligerents remain under the protection and the rule of the princi- 
ples of the law of nations as they result from the usages established among civilized peoples 
from the laws of humanity, and the dictates of the public conscience.*” 


In 1928, in Geneva, an additional protocol was adopted to provide for further pro- 
tection of belligerents and civilians from the use of asphyxiating, poisonous of other 
gases and from the use of bacteriological methods of warfare. In 1954, an additional 
protocol to the Hague Convention was drafted (and entered into force on Aug. 07, 
1956) for the protection of cultural property during armed conflict." Thereafter, an 
additional Hague protocol was implemented on March 26, 1999. 

In 1929, the Geneva Conventions would become further defined® and these would 
be the operative norms during World War II. In 1949, they would again be expanded 


INTERNATIONAL PEACE CONFERENCE, THE HAGUE, JULY 29, 1899, available at http:// 
www.icre.rg/ihl nsf/INTRO/145?OpenDocument. 

48 Among the weapons and practices prohibited by the Conventions were the launching of 
projectiles and explosives from balloons, use of gas weapons, dum dum (expanding) bul- 
lets, and automatic contact mines. The Avalon Project at Yale Law School, http://www. 
yale.edu/lawweb/avalon/lawofwar/pacific.htm (last visited Sept. 4, 2008). 

49 Id. 


50 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, Feb. 08, 1928, TIAS 8061, available 
at http://www.legal-tools.org/uploads/tx_ltpdb/PROTOC1_02.PDF (last visited Jan. 2, 
2010). 

51 Final Act of the Intergovernmental Conference on the Protection of Cultural Property 
in the Event of Armed Conflict, Aug. 07, 1956, 249 UNTS 215, available at http://www. 
legal-tools.org/uploads/tx_itpdb/CONVEN2_2_02.PDF (last visited Jan. 2, 2010). 

52 Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property 
in the Event of Armed Conflict, Mar. 26, 1999, available at http://www.legal-tools.org/ 
doc/7d8622/ (last visited Jan. 2, 2010). 


53. This Convention would provide greater protections for the wounded and sick in the 
armed forces in the field and supplement the 1899 Hague Conventions (No.II) and the 
1907 Hague Convention (No. IV) as well as provide greater protections for prisoners of 
war and to officially recognized the emblem of the Red Crescent. INTERNATIONAL CoM- 
MITTEE OF THE RED Cross, INTERNATIONAL RED Cross AND RED CRESCENT MOVE- 
MENT History 1 at http://www.redcross.in/en/history/timeline3.asp. 
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into the modern Geneva Conventions to include additional safeguards for the rights 
of civilians. The modern Geneva Conventions of 1949 include four separate provi- 
sions calling for the protection of the sick and wounded of the armed forces in the 
field (1 Convention), at sea and the shipwrecked (2"¢ Convention), prisoners of war 
(34 Convention) and, civilians in times of war (4 Convention).5* These Conventions 
would eventually provide for two additional optional protocols in 1977; the Second 
Optional Protocol would include some basic protections for combatants in internal 
armed conflicts.% 

Additional modern instruments pertaining to the law of armed conflicts include 
efforts to further limit the use and spread of indiscriminate weapons such as land- 
mines and cluster bombs® and the elimination of the use of mercenaries.’’? More- 
over, other efforts have been made to prevent the use of blinding lasers as weapons 
of war,** the weaponized use of man-made environmental modification techniques® 
and (in the Hague protocols), to provide for greater protection of scientific, artistic 
and historic institutions and monuments.® Many of these more recent instruments 


54 Geneva Convention, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135. 
55 See International Committee of the Red Cross, www.icrc.org. 


56 ‘Treaty response to the use of certain explosive devices used in armed conflict date back 
to at least 1868 when the Russian empire hosted the development of the Declaration 
Renouncing the Use, in Time of War, of Certain Explosive Projectiles, available at http:// 
www legal-tools.org/doc/cgs51bc/ (last visited Jan. 2, 2010). More recently, modern in- 
struments include the 1980 Convention on the Use of Certain Conventional Weapons, 
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and other De- 
vices, October 10, 1980, available at http://www.legal-tools.org/doc/6023a8 (last visited 
Jan. 2, 2010), Protocol on Prohibitions or Use of Mines, Booby-Traps and Other Devices 
as Amended on 3 May 1996, available at http://www.legal-tools.org/doc/bof78d/ (last 
visited Jan. 2, 2010), Convention on the Prohibition of the Use, Stockpiling, Production 
and Transfer of Anti-Personnel Mines and on their Destruction (The Ottawa Treaty), 
October 18, 1997, available at http://www.legal-tools.org/doc/79f43b/ (last visited Jan. 2, 
2010), and the Protocol on Explosive Remnants of War, November 28, 2003, available at 
http://www.legal-tools.org/doc/d86d32/ (last visited Jan. 2, 2010). 


57 Treaty efforts against mercenaries began in Africa with the creation of the Convention 
of the OAU for the Elimanation of Mercenaries in Africa by the Organization of African 
Unity (now African Union) in 1977 and subsequently at the behest of the UN General 
Assembly with the International Convention Against the Recruitment, Use, Financing 
and Training of Mercenaries in 1989. 

58 Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention), October 13, 
1995, available at http://www.legal-tools.org/doc/a42aa3/ (last visited Jan. 2, 2010). 

59 Convention on the Prohibition of Military or any Hostile Use of Environmental Modi- 
fication Techniques, Dec. 10, 1976, available at http://www.legal-tools.org/doc/151fob/ 
(last visited Jan. 2, 2010). 


60 In 1935, prior to the Hague protocols of 1956 and 1999, the so-called Roerich Pact, a re- 
gional instrument, came into force for the protection of the United States and the other 
American Republics. Treaty on the Protection of Artistic and Scientific Institutions and 
Historic Monuments, Aug. 26, 1935, available at http://www.legal-tools.org/doc/fdosoe/ 
(last visited Jan. 2, 2010). 
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are in varying stages of ratification and do not enjoy the greater international accep- 
tance of the Hague and Geneva Conventions and Protocols. 


International Criminal Law 


Unlike international humanitarian law, international criminal law is a relatively recent 
innovation, though it substantially overlaps in the modern era with both humani- 
tarian and human rights law. During antiquity, criminal law essentially operated in 
conformity with territorial jurisdiction; the domestic authority took measures to cor- 
rect prohibited behavior that took place within the territory of the state and against 
offenders located in the state. Usually, fines and property confiscation, banishment 
or death served as the principal punishments. Offenders who fled the territory of 
their state often escaped punishment, as extradition was virtually nonexistent, but 
the offender then became subject to the whim of the new sovereign, without effec- 
tive recourse to his home state for protection.” The practice of extradition eventually 
became more common, but as late as 1919 it had failed to gain sufficient sophistica- 
tion to provide for the extradition of Kaiser Wilhelm I® for the crime of aggression 
in World War I or for the leaders responsible for the Armenian genocide, and even 
in the 21 century there are many states that either do not honor extradition requests 
from other states or place politically irresolvable caveats on their execution. Yet de- 
spite inefficient extradition practices, modern international criminal prohibition re- 
gimes began to take shape in response to crimes on the high seas. 

The earliest modern international criminal prohibition regime of significance was 
the ban on piracy. This ban provided an early intersection of law and politics; it pro- 
tected the right to life and movement (across international waters) and allowed for 
broader judicial jurisdiction. It served as a milestone not only in international human 


61 See generally Nadelmann, supra note 19. 


62 At the Preliminary Peace Conference after World War I, it was suggested that the Kaiser, 
inter alia, be tried in a criminal forum for “offenses against the laws and customs of war 
and the laws of humanity.’ Commission on the Responsibility of the Authors of the War 
and on Enforcement of Penalties: Report Presented to the Preliminary Peace Conference, 
14 AM. J. INT'L L. 95, 123 (1920). Thereafter, a compromise was reached allowing the ar- 
raignment of the Kaiser, along with others, for the “offense against international morality 
and the sanctity of treaties” before an international tribunal, he was not tried for crimes 
against humanity and ultimately never faced trial; of the handful of people that were 
brought before the tribunal all but a few were acquitted. In addition to this tribunal being 
hampered by vague and ill-defined offenses such as “international morality,’ it enjoyed 
no unified international acceptance; both Holland and post-war Germany successfully 
refused to extradite individuals (including the Kaiser) to the tribunals. See Leila Sadat, 
Summer in Rome, Spring in The Hague, Winter in Washington? U.S. Policy Toward the In- 
ternational Criminal Court, 21 Wis. INT’L L. 557,562 n. 17; Mathew Lipman, Nuremberg: 
Forty Five Years Later, 7 CONN. J. INT'L L. 1, 10-11 (1991); L. C. Green, The Law of Armed 
Conflict and the Enforcement of International Criminal Law, 22 Can. Y. B. Int’L L. 3, 
10-12 (1984); TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 16-18, 29 
(1982). 
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rights law but also in international criminal law. Initially, piracy often served as a tool 
of heads of state to impede colonial interests of competitor States; it was a form of 
warfare. Piracy was a source of political power and wealth “... useful both for increas- 
ing [the pirates’] own possessions and for undermining the strength of competitors” 
Eventually, piracy became a double edged sword and threatened to foil the burgeon- 
ing trans-Atlantic trade such that it posed a national threat, particularly to the evolv- 
ing western European states in the 16", 17 and 18" centuries.** Though state-sanc- 
tioned piracy had virtually ceased by the mid 18" century, piracy and privateering 
were not formally abolished until the 1856 Declaration of Paris whose signatories in- 
cluded Great Britain, France, Russia, Austria, Sardinia and the Ottoman Empire (not 
included was the United States, which outlawed the practice later in the century). The 
ban on piracy was ultimately codified in the 1958 Convention on the High Seas.° 

The prohibition against piracy called for very real criminal accountability, some- 
times involving gruesome punishments, which was applied extra-territorially. Acts of 
piracy committed on the open seas and apart from previously recognized domestic 
judicial jurisdiction were nonetheless dealt with in the national criminal courts. In 
one case, the trial of the infamous Captain Kidd, the accused surrendered himself in 
Massachusetts for allegations arising from his activities in the Indian Ocean near the 
notorious 17" and 18" century pirate haven in Madagascar. Kidd, along with nine crew 
members, were arrested and sent to London for trial where they were found guilty 
and hanged in May 1701.°% Thus, they were arrested in North America and tried in 
England for offenses that took place in the international waters of the Indian Ocean. 
Indeed, it was in part on account of the threat of piracy (and assaults on diplomats) 
that the United States originally added the Alien Tort Statute into the Judiciary Act 
of 1789, which provided civil liability for the “.. violation of the law of nations ...” 
that occur outside the territorial jurisdiction of the United States.” Though civil in 
character, the Alien Tort Claims Act (ATCA) generally reflected the greater extrater- 
ritorial reach of legal instruments that would arise in response to pirate activity and 
establish an 18" century precedent for the resort to the so-called “law of nations’ 

The early prohibition regime against piracy was motivated, in part, by commercial 
and political interest. The ban on piracy was illustrative of the geopolitical and eco- 


63 See generally Nadelmann, supra note 19. 

64 See generally C. M. SENior, A NATION OF PrirATES: ENGLISH PirAcyY IN Irs HEYDAY 
(1976). 

65 Convention on the High Seas 1958, April 29, 1958, U.N.TS. vol. 450, available at http:// 
untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_58_high_seas.pdf (last 
visited Sept. 4, 2008). 

66 Story of London, A History of England's Capital: The Execution of Captain Kidd, at http:// 
www.storyoflondon.com/modules.php?op=modload&name=News&file=article&sid=4. 


67 Juli Schwartz, Saleh v. Titan Corporation: The Alien Tort Claims Act: More Bark Than 
Bite? Procedural Limitations and the Future of ATCA Litigation Against Corporate Con- 
tractors, 37 RUTGERS L. J. 867, 868 n. 3 (2006); see generally William R. Casto, The Federal 
ourts’ Protective Jurisdiction Over Torts Committed in Violation of the Law of Nations, 19 
Conn. L. REV. 4.67 (1986). 
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nomic changes occurring in the 18" and 19" centuries correlating to the development 
of the modern nation state. This resulted, in part, from the Enlightenment and the 
Industrial Revolution. The growth rate of industrial production accelerated sharply 
between 1760 and 1780. Economic development was a substantial government in- 
terest and mutually beneficial relations between civic authority and industry took 
shape. Consequently, the needs of the economic elites became major considerations 
for the civil authority and included the acquisition of natural resources, access to 
foreign markets and reduction of transportation costs and losses. Economies of scale 
allowed for greater savings and more efficient use of assets and labor. Government’s 
role was to provide services and infrastructure to nurse along this greater efficiency. 
“Postal services are examples of the beneficial civic activities that a larger economy 
makes possible. Others are the provision of lighthouses and charts to aid navigation, 
and of effective military forces to discourage unfriendly foreign powers or pirates. 
Sometimes these activities can only be financed by taxation and have to be left to the 
government ...”® Thus, the exigencies of the industrial revolution, public security and 
the interests of national economic growth drove government action, in partnership 
with the economic elites, for the eradication of piracy. 

However, beyond the development of more sophisticated economics and the 
development of economies of scale and security interests, the prohibition regime 
against piracy also arose in conformity with populist sentiment. “Piracy increasingly 
was seen as an evil in its own right. The maxim that pirata est hostis humani generis 
(a pirate is the enemy of the human race) had seeped from the treatises on interna- 
tional law into the political psyches of governments.’ The correspondence of the in- 
terests of the sovereign, the merchants and the common people against the practice 
of piracy led to its eventual decline and birthed a new set of criminal norms that were 
not tied to convention or customary notions and practices of territorial jurisdiction 
but took on an international character. Moreover, this regime was relatively effective. 
“An international criminal law is most potent ... when it reflects not just self-interest 
but a broadly acknowledged moral obligation. The law against piracy was the first to 
attain such a consensus, and the international regime dedicated to the enforcement 
of this law was the first to obtain global proportions:”° 

The second great international prohibition regime, the ban on slavery and the 
slave trade, also witnessed vigorous enforcement mechanisms and represented an 
advance not only in international human rights norms but in the development of 
international criminal law instruments and the reach of extraterritorial jurisdiction. 
The slavery ban was driven and inspired by both populist social justice and religious 
movements, but the enforcement was government-driven. In addition to implement- 
ing treaty provisions and utilizing economic sanctions and oversight committees, 
Great Britain took other singular measures. It outlawed slavery and policed com- 
pliance within its own territories and it attempted to influence other governments 
through a series of diplomatic channels “... including monetary and territorial com- 


68 More, supra note 18, at 2, 10. 
69 See generally Nadelmann, supra note 19. 
70 ~=Id.; see also Barry H. DUBNER, THE LAW OF INTERNATIONAL SEA PIRACY 1 (1980). 
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pensation, trade advantages, a desire for some political advantage, fear of incurring 
British wrath, and ... a common moral sentiment regarding the slave trade”” In the 
earlier days British ships patrolled the Atlantic in search of slave ships and expended 
considerable resources in its bid to enforce this prohibition regime. Thus, Great Brit- 
ain took its abolitionist zeal global. 

Other 19" century prohibition regimes consisted of early efforts to impose crimi- 
nal sanctions against perpetrators of war crimes (and to establish an international 
tribunal to hear war crimes cases”) and efforts to ensure the fair treatment of indig- 
enous peoples in colonial territories and the freedom of other peoples from religious 
persecution. As previously referenced, in the Treaty of Berlin of 1878, the sultan of the 
Ottoman Empire promised to provide fair treatment to its Christian population, con- 
sisting mostly of the Armenians located in Anatolia. Instead, in 1894-97 he instigated 
a systematic course of brutality, known as the “Great Massacres” that resulted in an 
estimated death toll of between 88,000 and 250,000 (with some expatriate Armenian 
groups estimating as high as approximately 300,000).” 

The British and the other “Great Powers” of Europe, who were signatories to the 
treaty, could have enforced the treaty provisions by intervention, protecting the Ot- 
toman minorities under the international law in place at the time,” but failed to do 
so. This failure in the 1890’s would be mirrored in the larger destruction during the 
Armenian genocide of 1915. The initial war-time allied response to the 1915 genocide 
was to send a dispatch to the Triumvirate, the operative civil authority in the Otto- 
man Empire, warning them that they would be held personally liable for “... carrying 
out massacres among the Armenian people ...” and 


[iJn view of this new crime against humanity and civilization, the Allied governments 
publicly notify the Sublime Porte that they will hold personally responsible all the mem- 


71 Iad.ato. 

72 In addition to these efforts in 1872, the second Hague Convention, section XII, called for 
the creation of an International Tribunal but that provision was not ratified and no fol- 
low-up was subsequently done. See The Avalon Project at Yale Law School, supra note 
48. 

73. TANER AKCAM, A SHAMEFUL AcT: THE ARMENIAN GENOCIDE AND THE QUESTION 
OF TURKISH RESPONSIBILITY 42 (2007); see also PETER BALAKIAN, THE BURNING TI- 
GRIS: THE ARMENIAN GENOCIDE AND AMERICA’S RESPONSE 110 (2003). 


74 Humanitarian intervention became a legitimate 19" century diplomatic concept as a re- 
sult of the Ottoman treatment of the Armenians and other ethnic groups. “In the second 
half of the nineteenth century, these powers [Great Powers of Europe] introduced the 
principle of ‘humanitarian intervention’ with a view to mediating and obviating the esca- 
lation of [the Turko-Armenian] conflict which they regarded as a threat to peace in the 
region but also as a threat to peace in general” Vahakn N. Dadrian, The Armenian Geno- 
cide and the Legal and Political Issues in the Failure to Prevent or to Punish the Crime, 29 
U. West. L.A. L. REV. 43, 48 (1998). Moreover, intervention was an acceptable option for 
the enforcement of Treaty obligations under the international law in place at the close of 
the 19" century. See generally J. L. BRIERLY, THE LAw OF NATIONS 402 (1963). 
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bers of the Turkish government, as well as all officials who have participated in these mas- 
sacres.[Emphasis added]’° 


This allied threat earnestly acknowledged the substantive offense of “crimes against 
humanity” that would later be codified by the Nuremberg Charter and become one 
of the four offenses reviewable by the International Criminal Court.” Reference to 
crimes against humanity had been made prior to 1915 (it has been associated with 
and implied by the Martens clause of the Hague Convention of 1907 and even earlier 
references), but had never been expressed explicitly as a threat for criminal sanction 
associated with a specific allegation.”” Furthermore, the dispatch warned of blanket 
penalties, presumably prosecution, against all officials who participated (ie., those 
merely following orders would face criminal sanctions; those with military command 
responsibility and those responsible civilian officials would also be liable for official 
acts). Though application of these efforts against the Turkish authorities proved in- 
effective,” these principles would later be enshrined in international criminal law 


75 UNITED NATIONS War CRIMES COMMN. HisTorRY OF THE UNITED NATIONS WAR 
CRIMES COMMISSION AND THE DEVELOPMENT OF THE LAWS OF WAR 35 (1948). 


76 Rome Statute, supra chap. I, note 1, art. 7. Article 7 of the Rome Statute lays out the mod- 
ern substantive offenses of crimes against humanity. 


77. Professor Bassiouni points out that the “roots” of the term “crimes against humanity” 
stemmed from the first Hague Convention Of the Laws and Customs of War (1899), and 
specifically the Martens clause, supra note 49, M. CHERIF BASSIOUNI, CRIMES AGAINST 
HUuMANITY IN INTERNATIONAL CRIMINAL LAW, 166-67 (2d ed., 1992). Additionally, Pro- 
fessor Dadrian observes that relevant portions of the Hague Convention refer to crimes 
against humanity “... where ‘humanity’ is invoked as a general norm and where ‘the laws 
of humanity’ and ‘the requirements of public conscience’ are identified as a matrix of ‘the 


” 


principles of international law:” Dadrian, supra note 74, at 47. 


78 Failure to implement an effective remedy against responsible Turkish officials and perpe- 
trators resulted as a consequence of many factors including the presence of a battle ready 
Kemalist army at the conclusion of World War I and the implied threat of a resumption of 
hostilities. See generally Mark Kielsgard, Restorative Justice for the Armenians, Resolved: 
It’s the Least We Can Do, 1 CONN. J. INT’L L. 24 (2008). However, this failure may also be 
attributed to failures in international law. At the Peace Conference in Paris in 1919 a Com- 
mission was set up to explore war crimes and the possible prosecution before a tribunal. 
The American position was articulated in a Memorandum of Reservations provided to 
the Commission on April 4, 1919, “In its memorandum the United States took issue with 
the Commission's conclusions on a number of critical points ... [stating that] the law to 
which the Head of State is responsible is the law of his country, not the law of a foreign 
country or group of countries; the tribunal to which he is responsible is the tribunal of 
his country, not of a foreign country or group of countries, and the punishment to be 
inflicted is the punishment prescribed by the law in force at the time of the commission 
of the act, not a punishment created after the commission of the act.” The Memorandum 
of Reservations Presented by the Representatives of the United States to the Report of the 
Commission on Responsibilities, April 4, 1919, Annex II to the Report Presented to the 
Preliminary Peace Conference by the Commission on the Responsibility of the Authors 
of the War and on the Enforcement of Penalties, March 29, 1919, 6 Division of Interna- 
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at Nuremberg and in the International Criminal Court.” Moreover, the example of 
the Armenian genocide would assist the drafters of the 1948 Genocide Convention 
and the Rome Statute in the specific (inclusive) language used to articulate the el- 
ements of the offense of genocide.®*° Both abolitionism (as enforced by the British 
Navy) and the developments in response to the Armenian genocide signal early in- 
tersections between international human rights instruments and the execution of 
international criminal competence, though admittedly with varying results. These 
developments would also foreshadow modern understandings of extraterritorial ju- 
risdiction for budding international crimes and the nature of the substantive offenses 
as war crimes, crimes against humanity and crimes against peace also began to take 
shape and take on the character of bona fide criminal offenses instead of vague politi- 
cal aspirations. 

Failed efforts at accountability at the close of the First World War can generally be 
considered early setbacks in the nascent international criminal law regime. Account- 


tional Law, Carnegie Endowment for International Peace, Pamphlet No. 32, Violations of 
the Laws and Customs of War: Reports of Majority and Dissenting Reports of American 
and Japanese Members of the Commission of Responsibilities, Conference of Paris 32- 
33 (Photo Reprint 2000) (1919). “The British, however, opined that the Americans were 
afraid ‘to create the possibility of their president ever being incriminated” M. Cherif 
Bassiouni, World War I, “The War to End All War” and the Birth of a Handicapped Inter- 
national Criminal Justice System, 30 DENV. J. INT'L L. & POL'y 244,253-4, 258 (Summer 
2002). 

79 Rome Statute, supra chap. I, note 1. Article 27 of the Rome Statute makes official ca- 
pacity irrelevant and states, “This Statute shall apply equally to all persons without any 
distinction based on official capacity. In particular, official capacity as a Head of State or 
Government, a member of Government or parliament, an elected representative or a 
government official shall in no case exempt a person from criminal responsibility under 
this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence. Im- 
munities or special procedural rules which may attach to the official capacity of a person, 
whether under national or international law, shall not bar the Court from exercising its 
jurisdiction over such a person” Likewise, Article 28 mandates command responsibility 
for military commanders or those acting as military commanders, and Article 33 deals 
with, and dismisses, the defense of following superior orders. 

80 In the implementation of the genocide, after the Armenian leaders were executed and 
the draft aged men were pressed into the war effort, the remaining women, children and 
elderly were driven on forced death marches. They died from “dehydration, hunger, ex- 
haustion or the elements.” The survivors of the march were deposited on the Syrian Des- 
ert, Deir ez-Zor, to face an agonizing death. Christopher J. Walker, World War I and the 
Armenian Genocide, in 2 THE ARMENIAN PEOPLE FROM ANCIENT TO MODERN TIMES 
237-255 (Richard G. Hovannisian, ed., 1997). Thus, the Turkish perpetrators were not just 
killing them but forcing them into a condition of inevitable destruction. The Genocide 
Convention, drawing upon the Armenian experience, accounts for this technique in its 
Article 2(c) where it includes “[d]eliberately inflicting on the group conditions of life cal- 
culated to bring about its physical destruction in whole or in part ...” Genocide Conven- 
tion, supra chap. I, note 1, art. 2 (c). This provision has also been carried forward, using 
identical language, in the Rome Statute of the International Criminal Court, Article 6 


(c). 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Chapter 2 


ability for the Armenian genocide saw no practical judicial remedy and attempts to 
try the Kaiser met with equally unsuccessful results. Many scholars contend that the 
subsequent Jewish Holocaust was a consequence, in part, of the impunity enjoyed by 
the Turks for the Armenian genocide and point to the now famous quote by Adolf 
Hitler to the German High Command when he persuaded them that they would not 
be held accountable for the “final solution” and said, “Who after all is today speaking 
of the destruction of the Armenians?”" However, the legitimacy of the substantive 
offense of “crimes against humanity” — which at that time included what would later 
be known as the crime of “genocide” — was advanced in the dialogue of international 
law and along with “war crimes” and “crimes against peace” served as the nucleus 
of the formative offenses of international criminal law. The prohibition of “crimes 
against peace” would later be reflected in the Kellogg-Briand Pact in 1928 (though it 
did not necessarily establish individual criminal liability) with an international rec- 
ognition and abhorrence of military responses for any purpose other than self-de- 
fense.* Though lacking typical statutory format and language for a criminal offense 
(it failed to define or fully articulate the elements of the crime, sentencing ranges or 
possible defenses or venue), it was used as a legal basis for the crimes against peace 
charge that would later be brought against some of the German defendants during 
the Nuremberg tribunals. International norms concerning the offense of war crimes 
were already well developed through the Geneva and Hague Conventions, though 
seldom enforced in practice, and war crimes nonetheless completed the trio of of- 
fenses that would serve as the basis for the Nuremberg Charter: crimes against peace, 
crimes against humanity and war crimes.® 

International legal developments in the beginning of the 20" century consisted 
of an emerging widespread acceptance among states of a new set of norms, interna- 
tional criminal norms not tied to national criminal justice systems but the product 
of international law. Thus, a parallel set of obligations began to take shape, heighten- 
ing responsibilities regarding the treatment of nationals of other states during time 


81 Although many scholars have drawn a connection between the Armenian genocide and 
the Jewish Holocaust, there has been some question as to the authenticity of this quote 
which is inscribed in block letters on the exhibition wall of the U.S. Holocaust Museum 
in Washington, D.C. However, Dadrian maintains that “... documentary evidence emerg- 
ing since the Nuremberg Trials has firmly established the authenticity of the statement.” 
Vahakn N. Dadrian, The Historical and Legal Interconnections Between the Armenian 
Genocide and the Jewish Holocaust: From Impunity to Retributive Justice, 23 YALE J. INT'L 
L. 503, 538-9 (1998). 

82 The Kellogg-Briand Pact was ratified by the United States, France, Great Britain, Ger- 
many, Austria, Japan, Italy and 40 other nations in the world. The Pact condemned and 
renounced recourse to war for solution to international controversies (Article I), and 
it resolved to settle all disputes by pacific means (Article I). In a total of three articles, 
this Pact proclaimed the prohibition against aggression in international law. The Avalon 
Project of Yale Law School, Kellogg-Briand Pact 1928, p. 1-5 http://www.yale.edu/lawweb/ 
avalon/imt/kbpact.html. 


83 Charter of the International Military Tribunal, p. 3-4, available at http://home.earthlink. 
net/~platter/nuremberg/charter.html [hereinafter Nuremberg Charter]. 
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of war, and adding rudimentary international accountability to states for the treat- 
ment of their own nationals. However, practical enforcement of these norms failed to 
mirror the more effective national criminal accountability. Impunity still reigned at 
Versailles, in part due to a lack of political will but also due to the lack of maturity of 
the emerging international regime. Failure to reconcile traditional legal constraints 
foreclosed on effective enforcement and stymied the growth of these international 
trends. These constraints, grounded in general principles of criminal law, were ar- 
ticulated in a memorandum provided by representatives from the U.S. at Versailles 
after World War I (specifically concerning the feasibility of trying Kaiser Wilhelm II) 
and consisted of: 


1. The prohibitions against the interference with the domestic affairs of another sover- 
eign state 

2. Ex post facto law.** 
The rejection of personal (criminal) liability for the violation of international norms. 

4. The refusal to try high ranking officials for policy put into place in their official capac- 
ity.°5 


These legal arguments clearly circumvented the spirit and intent of the 1915 dispatch 
threatening the Turk Leadership with criminal sanctions for their roles in the Ar- 
menian genocide — but the Americans were not a signatory to that dispatch, they 
were still neutral in 1915. Ultimately, the American position was, perhaps reluctantly, 
adopted by the other Allies. However, in a departure from legal precedent the U.S. 
and the Allies would reverse their position in the Nuremberg Charter and address 
and dispense with these same legal impediments with a single stroke. Article 6 of the 
Nuremberg Charter established personal and subject matter jurisdiction, whether for 
individuals or as members of a criminal organization, and it authorized trial of na- 
tionals for international offenses.* It dispensed with prior ex post facto defenses, per- 


84 Prohibitions against ex post facto laws assert that acts cannot be criminalized retroac- 
tively; the act must be an offense at the time of its commission. Protection against ex 
post facto laws is a doctrine that dates back centuries and has been advanced, especially 
in criminal cases as a basic natural right. As Thomas Jefferson wrote in 1813, “The senti- 
ment that ex post facto laws are against natural rights, is so strong in the United States, 
which few, if any, of the State Constitutions have failed to proscribe them.” From REvo- 
LUTION To RECONSTRUCTION ... AND WHAT HAPPENED AFTERWARD, THE LETTERS 
Or THOMAS JEFFERSON: 1743-1826, Letter From Thomas Jefferson to Isaac McPherson 
(August 13, 1813) available at http://odur.net.rug.nl/~usa/P/tj3/writings/brf/jefl220.htm. 

85 Id. 


86 Article 6 of the Nuremberg Charter states: “The Tribunal established by the Agreement 
referred to in Article 1 hereof for the trial and punishment of the major war criminals of 
the European Axis countries shall have the power to try and punish persons who, acting 
in the interests of the European Axis countries, whether as individuals or as members 
of organizations, committed any of the following crimes. The following acts, or any of 
them, are crimes coming within the jurisdiction of the Tribunal for which there shall be 
individual responsibility: (a) CRIMEs AGAINST PEACE: namely, planning, preparation, 
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haps by fiat or on the basis of the loose knit international instruments in place at the 
time and on the weight of the arguably vague customary international law grounded 
in the “law of nations” Building on the historic traditions of international crimi- 
nal law, article 6 stipulated that the substantive offenses (crimes against peace, war 
crimes and crimes against humanity) were “within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the country where perpetrated” 
Thus, the Charter made provision for the Allies to intrude into the domestic affairs of 
the target states by providing for the determination of government policy as criminal, 
the designation of governmental bodies as criminal organizations and in order to fer- 
ret out and prosecute government-sponsored conspiracies. Article 7 of the Charter 
summarily dealt with the fourth legal consideration postulated above which prohib- 
ited trying high ranking government officials for policy put into place in their official 
capacity by stating that, “[t]he official position of the defendants, whether as Heads of 
State or as responsible officials in Government Departments, shall not be considered 
as freeing them from responsibility or mitigating punishment.’ Article 8 created 
rank and file liability by asserting, “The fact that the Defendant acted pursuant to 
order of his Government or of a superior shall not free him from responsibility ...”8 

In 1950, the International Law Commission of the newly established United Na- 
tions would articulate the post-Nuremberg state of international criminal law in a 
document entitled Principles of the Nuremberg Tribunal’ and identify seven con- 
clusions of international law: 


initiation or waging of a war of aggression, or a war in violation of international treaties, 
agreements or assurances, or participation in a common plan or conspiracy for the ac- 
complishment of any of the foregoing; (b) WAR CrIMEs: namely, violations of the laws or 
customs of war. Such violations shall include, but not be limited to, murder, ill-treatment 
or deportation to slave labor or for any other purpose of civilian population of or in occu- 
pied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing 
of hostages, plunder of public or private property, wonton destruction of cities, towns or 
villages, or devastation not justified by military necessity: (c) CRIMES AGAINST HUMAN- 
ITy: namely, murder, extermination, enslavement, deportation, and other inhumane acts 
committed against any civilian population, before or during the war; or persecutions on 
political, radical or religious grounds in execution of or in connection with any crime 
within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of 
the country where perpetrated. Leaders, organizers, instigators and accomplices partici- 
pating in the formation or execution of a common plan or conspiracy to commit any of 
the foregoing crimes are responsible for all acts performed by any persons in execution 
of such plan. Nuremberg Charter, supra note 83. 


87 Id. atp4. 

88 Id. 

89 Id. Article 8 did allow the consideration of the “following orders defense” for mitigation 
purposes. 


90 Report of the International Law Commission Covering its Second Session, G.A. Res. 
1316, 11-14, U.N. Doc. A/1316 (June 5-29, 1950). 
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1. Any person who commits an act which constitutes a crime under international law is 
responsible therefore and liable to punishment. 

2. The fact that internal law does not impose a penalty for an act which constitutes a 
crime under international law does not relieve the person who committed the act 
from responsibility under international law. 

3. The fact that a person who committed an act which constitutes a crime under interna- 
tional law acted as Head of State or responsible Government official does not relieve 
him from responsibility under international law. 

4. The fact that a person acted pursuant to order of his Government or of a superior 
does not relieve him from responsibility under international law. 

5. Any person charged with a crime under international law has the right to a fair trial 
on the facts and the law. 

6. The crimes hereinafter set out are punishable as crimes under international law: 
crimes against peace, war crimes, and crimes against humanity.” 

7. Complicity in the commission of a crime against peace, a war crime, or a crime against 
humanity as set forth in Principle 6 is a crime under international law.” 


In this respect the Nuremberg Charter provided a binary postulate to the Ameri- 
can delegation’s report at Versailles a brief generation earlier, and is more surprising 
in light of the dominant American influence in the development of the Nuremberg 
Charter. The heavily U.S. influenced Charter included relevant affirmative provi- 
sions contradicting the principles the American delegation relied upon as a bar to 
the earlier proposed prosecution of the Kaiser. However, this reversal successfully 
removed potential legal roadblocks and foreseeable defenses sounding in jurisdiction 
or state sovereignty that would have deflected successful Nuremberg prosecutions 


91 Id. The elements of the substantive offenses were: 1. Crimes against peace: a. Planning, 
preparation, initiation or waging of a war of aggression or a war in violation of inter- 
national treaties, agreements or assurances; b. Participation in a common plan or con- 
spiracy for the accomplishment of any of the acts mentioned under (a); 2. War crimes: 
Violations of the laws or customs of war which include, but are not limited to, murder, 
ill-treatment or deportation to slave-labor or for any other purpose of civilian popula- 
tion or in occupied territory, murder or ill-treatment of prisoners of war, or persons on 
the seas, killing of hostages, plunder of public or private property, wanton destruction 
of cities, towns, or villages, or devastation not justified by military necessity; 3. Crimes 
against humanity: Murder, extermination, enslavement, deportation and other inhuman 
acts done against any civilian population, or persecutions on political, radical or religious 
grounds, when such acts are done or such persecutions are carried on in execution of or 
in connection with any crime against peace or war crime. 

92s Id. 


93 It was largely due to the influence of the United States, under Truman and Secretary of 
State Stimson that bona fide trials were agreed upon. “... Nuremberg [was] ... largely the 
result of United States initiative and support” Theodor Meron, From Nuremberg to The 
Hague, 149 MI. L. REV. 107, 110 (1995). 
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and it served to create a watershed development in international criminal law. This 
high water mark was well documented by the 1950 International Law Commission’s 
Principles of Nuremberg. Moreover, the transformative justice of Nuremberg would 
provide authority and precedent for all subsequent international criminal prosecu- 
tions and represent not only the historic turning point for establishing individual 
accountability for international norm but also serve to showcase early U.S. commit- 
ment to hold perpetrators of mass atrocity accountable. Ironically, though the United 
States was a core author of these early principles, which the International Criminal 
Court has incorporated in its entirety,* its current state sovereignty centric posi- 
tion and ambivalence to the ICC seems to reflect a retreat to its earlier position at 
Versailles. 


A Unified Rights Regime - The Cold War and Beyond 


The 1940's saw the landmark intersection of preexisting trends in international hu- 
man rights, humanitarian and criminal law and provided the bedrock intellectual, 
legal and historical bases that would incorporate those disparate trends into a col- 
lective and vital modern legal rights regime. Even though the Cold War, with its sig- 
nature global distrust, deferred further innovation in international criminal law, the 
growth of international human rights and humanitarian law instruments continued 
unabated. This growth and jurisprudential maturity would profoundly impact the 
subsequent development of international criminal law. These advances would also 
help articulate and refine the substantive and procedural guidelines for subsequent 
international criminal bodies and help drive the revival of the principles of Nurem- 
berg during the 1990's and into the 21“ century. Despite its apparent dormancy, mod- 
ern international criminal jurisprudence would be defined with greater clarity during 
the Cold War than in any previous era. Ironically, these advances came during a pe- 
riod marked by the mutual distrust and the realpolitik of bi-polar political ideology. 


94 Rome Statute, supra chap. I, note 1. The Commission’s findings with respect to #1 is af- 
firmed in Article 4. of the Rome Statute which provides the Court with international legal 
personality and capacity (for the prosecution of the international offenses in article s); 
with respect to #2, Rome Statute Article 21 specifically articulates a hierarchy of authority 
with the statute superseding conflicting national laws; Head of State or Government of- 
ficial liability are authorized in Rome Statute Article 27 (and Article 28 for command re- 
sponsibility); the “following orders” defense as an excuse has a qualified exclusion under 
Rome Statute Article 33; the rights of the accused to a fair trial are peppered throughout 
the Rome Statute including Article 55 guaranteeing due process, freedom from self-in- 
crimination, choose of council, and Article 54(1) (a) requiring prosecutors to “investigate 
incriminating and exonerating circumstances equally,’ the right of review by the Pre-trial 
Chambers (Article 56) and to appeal (Articles 81-85); the Rome Statute makes for provi- 
sions for each of the substantive offenses identified by the Commission, though Crimes 
against peace are not yet operative and the international crime of genocide has been 
added; and, liability for complicity is articulated in Rome Statute Article 25. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Articulating a Robust Jurisprudence: Trends in the Development of the Modern International Rights Regime 51 


Building upon the initiative of the Universal Declaration of Human Rights® ad- 
ditional rights would be identified and articulated. The Roosevelt hand and the hu- 
manizing influence of the recent memory of the twin catastrophes of the Great De- 
pression and World War II can be seen in the Universal Declaration as its preamble 
borrows from the famous four freedoms speech and states, “... human beings shall 
enjoy freedom of speech and belief and freedom from fear and want ...’°° The Univer- 
sal Declaration consists of protections and rights that include civil and political rights 
as well as economic, social and cultural rights and would, along with the Internation- 
al Covenant on Civil and Political Rights ICCPR)” and the International Covenant 
on Economic, Social and Cultural Rights (ICESC)** form the so-called “international 
bill of rights.’ Consistent with their ideologies and the generally polarized tenor of 
the Cold War, civil and political rights were championed by Western democracies 
and economic, social and cultural rights were advanced by Marxist states, though 
some combinations of these rights persist (particularly in the social welfare states of 
Western Europe). 

During the Cold War, in addition to the Universal Declaration, the ICCPR and 
ICESC, the international community passed a plethora of international human rights 
and humanitarian law covenants and conventions. The human rights instruments*® 
included the Convention on the Prevention and Punishment of the Crime of Geno- 
cide (Genocide Convention),°° the International Convention for the Elimination of 
all Forms of Racial Discrimination (CERD),’* the Convention Relating to the Status of 
Refugees’” and Protocol I Relating to the Status of Refugees,’°? the Convention on the 
Elimination of All Forms of Discrimination Against Women (CEDAW),*** the Con- 
vention Against Torture and Inhumane and Degrading Treatment (CAT), *°5 and the 


95 Universal Declaration, supra note 8. 


96 Id. 
97 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.TS. 171, 
[hereinafter ICCPR]. 


98 International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 
U.N.TS. 3 [hereinafter ICESC]. 

99 In addition to the Cold War instruments, in 1993 the Draft United Nations Declaration of 
the Rights of Indigenous Peoples was also completed. Draft United Nations Declaration 
of the Rights of Indigenous Peoples, Aug. 20, 1993, U.N. Doc. E/CN.4/Sub.2/1993/29/An- 
nex I. 

100 Genocide Convention, supra chap. I, note 1. 

101 International Convention on the Elimination of All Forms of Racial Discrimination, Dec. 
21, 1965, 660 U.N.TS. 195 [hereinafter CERD]. 

102 Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137. 

103 Protocol I Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 267. 

104. Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 
1979, U.N.G.A. Res. 34/180 (XXXIV) [hereinafter CEDAW]. 

105 Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or 
Punishment, Office of the High Commissioner for Human Rights, http://www.unhchr. 
ch/html/menu3/b/h_cat3ghtm (last visited Sept. 5, 2008) [hereinafter CAT]. 
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Convention on the Rights of the Child (CRC).’°° The international humanitarian law 
instruments*” included the 1949 Geneva Conventions (which consisted of the rights 
of the wounded and sick in the armed forces in the field, the rights of the wounded 
and sick and shipwrecked in the armed forces at sea, the rights relative to the treat- 
ment of prisoners of war and the rights and protections of civilian persons in time of 
war).?°° Furthermore, Protocol I and II of the Geneva Conventions came into effect in 
1977 providing additional protections for victims of international armed conflicts and 
non-international armed conflicts. In addition to the Geneva Conventions and the 
two additional protocols, other instruments have been drafted to ensure the safety of 
combatants and civilians. Among these instruments include the Biological Weapons 
Convention in 1972, and later the Inhumane Weapons Convention of 2001 (prohibit- 
ing or restricting the use of certain conventional weapons which may be deemed to 
be excessively injurious or to have indiscriminate effects), and the Anti-Personnel 
Landmine Convention (Convention on the Prohibition of the Use, Stockpiling, Pro- 
duction and Transfer of Anti-Personnel Mines and on their Destruction).*°° 

In addition to these international instruments, a number of regional agreements 
came into force during the Cold War. These instruments”° included the American 
Declaration of the Rights and Duties of Man,™ the European Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms (and Protocols),"* the African 
Charter on Human and Peoples’ Rights"? and the American Convention on Human 
Rights." 

Moreover, the Cold War saw a sharp increase in judicial and quasi-judicial bodies 
that had human rights competence. Prior to the Cold War, the first (failed) efforts 
at creating an international criminal court were initiated for the prosecution of war 
crimes in the 19" century and portions of the Hague Convention calling for a Perma- 


106 Convention on the Rights of the Child, Dec. 12, 1989, U.N. Doc. A/Res/4.4/25 [hereinafter 
CRC]. 

107 Int’l Commission of the Red Cross, Ttreaties and Customary International Humanitar- 
ian Law, available at http://www.icrc.org/web/eng/siteengO.nsf/html/section_ihl_trea- 
ties_and_customary_law?OpenDocument (last visited Apr. 3, 2010). 

108 Geneva Conventions, supra note 54. 

109 Conference on Disarmament, supra note 107. 

uo Another noteworthy regional agreement established after the Cold War was the Council 
of Europe Framework Convention for the Protection of National Minorities, 1 Feb. 1995, 
Eur. T.S. No. 157. See also, Arab League Page, International Institute of Management, 
http://www.arabji.com/ArabGovt/ArabLeague.htm (last visited Sept. 5, 2008). 

111 American Declaration of the Rights and Duties of Man, March 30 — May 2, 1948, O.A.S. 
Res. XXX, O.A.S. Off. Rec. OEA/Ser. L/V/L.4Rev. (1965). 

112 The European Convention on Human Rights and Fundamental Freedoms, Nov. 4, 1950, 
Eur. T.S. No. 5, 213 U.N.TS. 221 [hereinafter European Convention]. 

113. African Charter on Human and Peoples’ Rights, June 26, 1981, OAU Doc. CAB/LEG/67/3 
rev. 5 [hereinafter African Charter]. 

114 American Convention on Human Rights, Nov. 22, 1969, O.A.S. T.S. No. 36 [hereinafter 
American Convention]. 
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nent Court of Arbitration (PCA)"’ and the aborted efforts to try the Kaiser and the 
responsible Turks after World War I. Between the wars, the Versailles Treaty estab- 
lished the League of Nations and the Permanent Court of International Justice (PCI) 
and this Court, though formed to settle disputes between states in accordance with 
international law, had competence in the rudimentary human rights of that era.”° The 
United Nations Charter re-established the authority of the PCIJ, now International 
Court of Justice (ICJ)”” and it has provided a forum for deciding many international 
human rights legal issues. During the Cold War the Inter-American Court of Human 
Rights was launched as well as the Inter-American Commission of Human Rights. 
Additionally, the European Court of Human Rights was founded in 1959,"° and there 
have been continuing efforts to form an African Court of Human Rights.’*° Potential 
litigants may bring cases before these regional human rights courts through the aus- 
pices of the attached commission (or individually in the European Court of Human 
Rights) and many member states concede contentious jurisdiction, thus following the 
international courts’ rulings despite contradictory judicial decisions in their national 
courts. The United States does not concede contentious jurisdiction to either the In- 
ter-American Court of Human Rights or the International Court of Justice (with the 
exception of submissions to its jurisdiction contained in certain treaties pertaining to 
those instruments). Moreover, in addition to the IC] and the regional human rights 
courts, some of the international conventions, such as the ICCPR, have committees 


115 International Court of Justice, History: The Hague Conference and the Permanent Court 
of Arbitration, at http://www.icj-cij.org/court/index.php?p1=1&p2=1 (last visited Sept 5, 
2008). 

116 Id. 


117 See Chapter XIV of the U.N. Charter, Article 92 — 96 at U.N. Charter, supra chap. I, note 
27; see also International Court of Justice Statute, June 26, 1945, 59 Stat. 1031. 


118 ‘The Inter-American Court of Human Rights was created by Chapter VIII of the Ameri- 
can Convention on Human Rights which entered into force in 1978. The Inter-American 
Commission of Human Rights (the body that brings state human rights violators before 
the Inter-American Court) was created by Chapter VI (Article 33). American Conven- 
tion on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force 
July 18, 1978, OEA/Ser.L.V./II82 doc.6 rev.1 at 25 (1992), http://www1.umn.edu/humanrts/ 
oasinstr/zoas3con.htm (last visited Sept 5, 2008). 

119 ‘The European Court of Human Rights, the first of its kind, was established pursuant to 
the European Convention on Human Rights of 1950, and was set up in 1959 (along with the 
European Commission of Human Rights in 1954 and the Committee of Ministers of the 
Council of Europe). Historical Background: The European Convention on Human Rights 
of 1950, European Court of Human Rights available at http://www.echr.coe.int/ECHR/ 
EN/Header/The+Court/The+Court/History+of+the+Court/ (last visited Sept 5, 2008). 


120 Authority for this body resides in The Protocol to the African Charter on Human and 
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ Rights, 
at http://www.africa-union.org/rule-prot/africancourt-humanrights.pdf (last visited 
Sept. 5, 2008). 
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with individual complaint competence” which may hear individual cases and express 
their views on whether contracting state parties were complying with their obligations 
under the agreement.” These bodies have the authority to review human rights cases 
and can exert influence over the national courts of the contracting parties similar 
to the regional human rights courts, though only the courts can effectively overrule 
the decisions of the national courts — and then only of countries that have accepted 
their contentious jurisdiction.” The relevant agreements that have individual com- 
plaint competence include the International Covenant on Civil and Political Rights 
(ICCPR), the Convention for the Elimination of All Forms of Racial Discrimination 
(CERD), the Convention against Torture and Inhumane and Degrading Treatment 
(CAT), and the Convention on Migrant Workers (CMW).**4 

These international and regional instruments and judicial bodies transcend na- 
tional boundaries and have contributed to the interpretation and enlargement of hu- 
man rights law and have developed a jurisprudence that has profoundly impacted 
international criminal law jurisprudence since the end of the Cold War. The confla- 
tion of these Cold War human rights and humanitarian law developments with the 
principles of Nuremberg would shape contemporary international criminal law dicta 
and impact the rights of the accused, the general principles of law, the rights of vic- 
tims, and the articulation of the substantive offenses themselves. 

Many of the complaints concerning Nuremberg focused on the paltry rights of the 
accused leading to claims of “victors’ justice,’ the violations of ex post facto principles 
and the denial of the right to appeal. Indeed, Nuremberg prosecutor Telford Taylor 
candidly recalled an instance when “... during the trial, the Soviet Procurator-Gen- 
eral, Andrei Vyshinsky, guest-of-honor at a dinner for the Tribunal judges, compelled 


121 See generally Office of the High Commissioner of Human Rights, Human Rights Com- 
mittee: Monitoring Civil and Political Rights, Office of the High Commissioner of Hu- 
man Rights, available at http://www2.ohchrorg/english/bodies/hrc/ (last visited Sept. 5, 
2008). 

122 See generally International Covenant on Civil and Political Rights, art. 28-45; Optional 
Protocol to the International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 
U.N.T.S. 302; Office of the United Nations High Comm’r for Human Rights, Human 
Rights Committee, at http://www.ohchr.org/english/bodies/hrc/index.htm (last visited 
Mar. 6, 2006). In addition to the Human Rights Committee, three other U.N. human 
rights bodies, the Committee Against Torture (CAT), the Committee on Migrant Work- 
ers (CMW), and the Committee on the Elimination of Racial Discrimination (CERD) 
are competent to hear individual complaints. Office of the United Nation High Com- 
missioner for Human Rights, Human Rights Bodies — Complaints Procedures, at http:// 
www.ochrorg/english/bodies/petitions/index.htm (last visited Mar. 6, 2006). 

123 Id. See Protocol to the African Charter of Human and Peoples’ Rights on the Establish- 
ment of an African Court of Human and Peoples’ Rights, art. 3, June 9, 1998, OAU Doc. 
OAU/LEG/EXP/AFCHPR/PROT (III); American Convention on Human Rights art. 
62(1), Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123; Convention for the Protection 
of Human Rights and Fundamental Freedoms art. 46(1), Sept. 3, 1953, Europe. T.S. 5, 213 
U.N.TS. 222. 


124. Supra at note 122. 
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his companions to raise their glasses in a macabre toast to the defendants: ‘May their 
paths lead straight from the courthouse to the grave!”> However, the jurisprudence 
of Nuremberg would mature through the instrumentality of the human rights treaty 
regime established during the Cold War. Articles 10 and 11(1)(2) of the Universal 
Declaration of Human Rights provided the accused with more protections than did 
the Nuremberg Charter, such as the right to an impartial tribunal,”° a presumption 
of innocence (and all guarantees necessary for the defense),”’ and ex post facto de- 
fenses.** These rights are also mirrored in Articles 14 and 15 of the International 
Covenant on Civil and Political Rights along with the right to an appeal in Article 
14(5), and the right of the accused to not be compelled to testify against himself in 
Article 14. (3)(g) and other general safeguards in Articles 15 and 16.”° Sincere and 
meaningful safeguards for the accused are of paramount importance if a court is to 


125 Overy, supra chap. I, note 21, at 25. 


126 Universal Declaration, supra note 8 art. 10. Article 10 of the Universal Declaration of 
Human Rights states “Everyone is entitled in full equality to a fair and public hearing by 
an independent and impartial tribunal, in the determination of his rights and obligations 
and of any criminal charge against him” 


127 Td. at art. 11 (2). Article 11(2) of the Universal Declaration of Human Rights states “Ev- 
eryone charged with a penal offence has the right to be presumed innocent until proven 
guilty according to law in a public trial at which he has had all the guarantees necessary 
for his defense.” 


128 /Zd. at art. 11 (2). Article 11(2) of the Universal Declaration of Human Rights states “No 
one shall be held guilty of a penal offence on account of any act or omission which did 
not constitute a penal offence, under national law or international law, at the time when it 
was committed. Nor shall a heavier penalty be imposed than the one that was applicable 
at the time the penal offence was committed” 


129 ICCPR, supra note 97. Article 14 of the International Covenant of Civil and Political 
Rights provides for numerous protections for the accused along with Article 15 and 16 
and form many of the modern protections considered indispensible by most national 
legal systems today. Article 14 states: 

1. All persons shall be equal before the courts and tribunals. In the determination of any 
criminal charge against him, and his rights and obligations in a suit at law, everyone 
shall be entitled to a fair and public hearing by a competent, independent and impar- 
tial tribunal established by law. The Press and the public may be excluded from all or 
part of a trial for reasons of morals, public order (ordre public) or national security 
in a democratic society, or when the interest of the private lives of the parties so 
requires, or to the extent strictly necessary in the opinion of the court in special cir- 
cumstances where publicity would prejudice the interests of justice; but any judgment 
rendered in a criminal case or in a suit of law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings concern matrimo- 
nial disputes or the guardianship of children. 

2. Everyone charged with a criminal offense shall have the right to be presumed inno- 
cent until proved guilty according to law. 

3. Inthe determination of any criminal charge against him, everyone shall be entitled to 
the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail in a language which he understands of 
the nature and cause of the charge against him; 
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maintain its integrity and credibility and command international adherence. In ad- 
dition to the Universal Declaration and the ICCPR, the regional bodies have estab- 
lished minimum protections for the rights of the accused. Notable among these are 
the European Convention, which provides for procedural and substantive bulwarks 
for the accused in Articles 5 (liberty), 6 (fair trial) and 7 (ex post facto defenses)"° and 
the American Convention in Articles 5 (right to humane treatment), 7 (right to per- 
sonal liberty), 8 (right to a fair trial), and 9 (freedom from ex post facto laws),’* and 
the African Charter, which recognizes the rights of due process and equal protection 


(b) To have adequate time and facilities for the preparation of his defense and to 
communicate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or through legal 
assistance of his own choosing; to be informed, if he does not have legal assist- 
ance, of his right; and to have legal assistance assigned to him, in any case where 
the interests of justice so require, and without payment by him in any such case 
if he does not have sufficient means to pay for it; 

(e) To examine, or have examined the witnesses against him and to obtain the at- 
tendance and examination of witnesses on his behalf under the same conditions 
as witnesses against him; 

(f) To have the free assistance of an interpreter if he cannot understand or speak 
the language used in court; 

(g) Not to be compelled to testify against himself or to confess guilt; 

4. In the case of juvenile persons, the procedure shall be such as will take account of 
their age and the desirability of promoting their rehabilitation. 

5. Everyone convicted of a crime shall have the right to his conviction and sentence be- 
ing reviewed by a higher tribunal according to law. 

6. | When a person has by a final sentence been convicted of a criminal offense and 
when subsequently his conviction has been reversed or he has been pardoned on 
the ground that a new or newly discovered fact shows conclusively that there has 
been a miscarriage of justice, the person who has suffered punishment as a result of 
such conviction shall be compensated according to law, unless it is proved the non- 
disclosure of the unknown fact in time is wholly or partly attributable to him. 

7. No one shall be liable to be tried or punished again for an offense for which he has 
already been finally convicted or acquitted in accordance with the law and penal pro- 
cedure of each country. 

Article 15 states: 

1. No one shall be held guilty of any criminal offense on account of any act or omission 
which did not constitute a criminal offense, under national or international law, at the 
time when it was committed. Nor shall a heavier penalty be imposed than the one 
that was applicable at the time when the criminal offense was committed. If, subse- 
quent to the commission of the offense, provision is made by law for the imposition 
of a lighter penalty, the offender shall benefit thereby. 

2. Nothing in this Article shall prejudice the trial and punishment of any person for any 
act or omission which, at the time when it was committed, was criminal according to 
the general principles of law recognized by the community of nations. 


Article 16 states: 
Everyone shall have the right to recognition everywhere as a person before the law. 
130 European Convention, supra note 112, at arts. 5,6,7. 


131 American Convention, supra note 114, at arts. 5,7,8,9. 
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(Article 3), personal liberty and humane treatment (Articles 5 and 6), right to a fair 
trial and ex post facto defenses (Article 7).’” 

These civil and political human rights which provide for the rights of the accused 
would subsequently be adopted by the post-Cold War international tribunals. In the 
Rome Statute, the rights (as articulated in the above instruments) to due process, 
personal liberty, a fair trial, equal protection, humane treatment and freedom from ex 
post facto prosecutions are similarly articulated in the protections for those charged 
by the International Criminal Court in, inter alia, its Articles 20, 22, 63, 66, 67 and the 
right to appeal in Article 81. 

In addition to the procedural and due process rights of the accused many human 
rights instruments have limited or prohibited the use of the death penalty. These in- 
struments provide for a general right to life,“* but usually include an exception for the 
use of the death penalty. Nonetheless, those human rights treaties also generally place 
limitations on the use of the death penalty and encourage its abolition. The ICCPR 
forbids the use of the death penalty for genocidal purposes (Article 6(2)(3)), requires 
that it may not be imposed for any but the most serious offenses (Article 6(2)),"5 that 
the accused be provided the right to seek pardon, commutation of sentence, or am- 
nesty (Article 6(4)),° and that the sentence shall not be imposed for acts committed 
by persons under the age of 18 nor carried out on pregnant women (Article 6(5)).?3” 
Moreover, the American Convention also forbids the use of the death penalty for 
political crimes (Article 4(4)). The human rights instruments also seek to discourage 
the use of the death penalty as the ICCPR specifies, “Nothing in this Article [6] shall 
be invoked to delay or prevent the abolition of capital punishment by any State Party 
to the present Covenant,’* and the American Convention also forbids the reestab- 


132 African Charter, supra note 113, at arts. 3,5,6,7. 

133 Rome Statute, supra chap. I, note 1. Some examples of the rights of the accused provided 
for in the Rome Statute include double jeopardy (ne bis in idem) protections (Article 20), 
ex post facto (nullum crimen sine lege) protections (Article 22), presence of the accused 
at trial (Article 63), presumption of innocence (Article 66), public and impartial trial and 
to be informed of the charges against him and to have adequate time and facilities to 
prepare a defense (Article 67), right to a speedy trial and to have the assistance of counsel 
and an interpreter and not to be compelled to testify against himself and the right of 
discovery of exculpatory evidence (Article 67), and the right to appeal (Article 81). 

134. Some instruments that contain a general right to life provision include the ICCPR (Ar- 
ticle 6), the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (Article 2), the American Declaration of the Rights and Duties of Man (Article 
1), The American Convention on Human Rights (Article 4) and the African Charter on 
Human and Peoples’ Rights (Article 4). 

135 ‘This provision is also stipulated in the American Convention on Human Rights, Article 
4(2). 

136 This provision is also stipulated in the American Convention, Article 4(6). 

137 This provision is also stipulated in the American Convention, Article 4(s). 

138 ICCPR, supra note 97, at art. 6(6). See also General Comment 6, paragraph 6 of the Hu- 
man Rights Committee [for the International Covenant on Civil and Political Rights] 
concerning the right to life and the death penalty: 
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lishment of the death penalty in states that have already abolished it (Article 4(3)). 
Some instruments call for the abolition of the death sentence. Protocol 6 to the Eu- 
ropean Convention abolished the death penalty for all contracting members (Article 
1), without right to derogate (Article 3) or make reservations (Article 4.) and allowing 
only the limited exception that “[a] state may make provision in its law for the death 
penalty in respect of acts committed in time of war or of imminent threat of war’? 

At Nuremberg the death penalty was widely used.*° However, after the human 
rights treaty regime of the Cold War, neither the ad hoc tribunals in former Yugosla- 
via nor Rwanda carried the death penalty and the International Criminal Court like- 
wise would not avail itself of the death penalty as shown in Article 77(1) (Applicable 
penalties) of the Rome Statute." 

In addition to the rights of the accused, the “victims’ rights” jurisprudence of the 
human rights treaties was also adopted by the post-Cold War international criminal 
tribunals, particularly the International Criminal Court. Indeed, by contemporary 
standards, the International Criminal Court consists of an extraordinary victims’ 
rights regime. Victims have the right to participate, through counsel, in all stages of 
the prosecution including at the investigation and the charging stage.” Thus, in ad- 
dition to having a right to compensation, victims have a right to a remedy — even in 
criminal cases, where this competence is usually reserved by the public prosecutor (at 
least in common law systems). Moreover, the deprivation of many of the economic, 


While it follows from article 6(2) to (6) that States parties are not obliged to abolish the 
death penalty totally they are obliged to limit its use and, in particular, to abolish it for 
other than the “most serious crimes.’ Accordingly, they ought to consider reviewing their 
criminal laws in this light and, in any event, are obliged to restrict the application of the 
death penalty to the “most serious crimes.’ The article also refers generally to abolition in 
terms which strongly suggest (Paras. 2 (2) and (6)) that abolition is desirable. The Com- 
mittee concludes that all measures of abolition should be considered as progress in the 
enjoyment of right to life within the meaning of article 40, and should as such be reported 
to the Committee. The Committee notes that a number of States have already abolished the 
death penalty or suspended its application. Nevertheless, States’ reports show that progress 
made toward abolishing or limiting the application of the death penalty is quite inadequate. 


Human Rights Committee, The Right to Life (Art. 6) 30 April 1982, CCPR General Com- 
ment 6, (Sixteenth session, 1982). 


139 European Convention, supra note 112, at protocol 6 article 2. 


140 Of the first 24. defendants tried, 12 were sentenced to hang. Of the total tried at Nurem- 
berg, 128 received prison terms, 35 were acquitted and 24 received the death penalty. See, 
The Nuremberg War Crimes Trials, The Avalon Project at Yale Law School at http://www. 
yale.edu/lawweb/avalon/imt/imt.htm (last visited Sept. 6, 2008). 
141 Rome Statute, supra chap. I, note 1. Article 77(1) of the Rome Statute stipulates: 
1. Subject to article 110, the Court may impose one of the following penalties on a per- 
son convicted of a crime referred to in article 5 of this statute: 
(a) Imprisonment for a specified number of years, which may not exceed a maxi- 
mum of 30 years; or 
(b) A term of life imprisonment when justified by the extreme gravity of the crime 
and the individual circumstances of the convicted person. 


142 Id. at article 68. 
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social and cultural rights guaranteed under some instruments serve as factors used 
to define the substantive offense of “crimes against humanity” in the Rome Statute. 
Article 8 of the Universal Declaration of Human Rights states, “Everyone has the 
right to an effective remedy by the competent national tribunals for acts violating the 
fundamental rights granted him by the constitution or by law’? Similar language 
can be found in its progeny such as Article 25 (Rights to Judicial Protection)*** in the 
American Convention and Article 13 of the European Convention.’** These guaran- 
tees to judicial remedies are made without distinction between civil and penal rem- 
edies and have come to imply, in certain forums, that a victim has a right to see the 
perpetrator punished regardless of the means or intentions of the prosecutor. In the 
ICC case of The Prosecutor v. Thomas Lubanga Dyilo, the Pre-Trial Chambers of the 
International Criminal Court ruled against the Office of the Prosecutor (OTP) who 
was attempting to limit the role of victims during the investigation stage of the pro- 
ceedings and ordered the OTP to expand its investigation to include additional counts 
and victims in its indictments.**° Additionally, in the International Criminal Court, 
victims have a [limited] entitlement to be represented by counsel of their choosing” 
and under Articles 75 and 79 of the Rome Statute, victims are entitled to reparations 
to be paid either directly from the defendant or through a trust fund established by 
the Court.“* The right to reparations for victims echoes within the Cold War human 
rights instruments such as in the International Convention for the Elimination of All 
Forms of Racial Discrimination, Article 6, which provides, “State Parties shall assure 
to everyone within their jurisdiction effective protection and remedies, through the 
competent national tribunals and other State institutions, against any acts of racial 
discrimination which violate his human rights and fundamental freedoms contrary 
to this Convention, as well as the right to seek from such tribunals just and adequate 
reparation or satisfaction for any damages suffered as a result of such discrimination 


143 Universal Declaration, supra note 8, at art. 8. 


144. American Convention, supra note 114. Article 25 of the American Convention states, 
“Everyone has the right to simple and prompt recourse, or any other effective recourse, 
to a competent court or tribunal for protection against acts that violate his fundamental 
rights recognized by the constitution or laws of the state concerned or by this Conven- 
tion, even though such violation may have been committed by persons acting in the 
course of their official duties” 

145 European Convention, supra note 112. Article 13 of the European Convention states, “Ev- 
eryone whose rights and freedoms as set forth in this Convention are violated shall have 
an effective remedy before a national authority notwithstanding that the violation has 
been committed by persons acting in an official capacity.’ 

146 See Situation in Democratic Republic of Congo, Decision, Pre-Trial Chamber I, No. ICC- 
01/04, 17 January 2006. 

147 Rome Statute, supra chap. I, note 1, art. 68(3). 

148 Id. at arts 75 and 79. 
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(emphasis added)?*? The ICCPR provides for compensation for victims [of unlawful 
arrest or detention] in Article 9(5) and [for unlawful conviction] in Article 14(6).*° 

Moreover, the regional human rights courts have authority to compensate victims 
whose rights (under the regional instruments) have been violated. The European 
Court of Human Rights, under Article 50 of the European Convention, provides for 
the Court to “afford just satisfaction to the injured party,”* and the Inter-American 
Court of Human Rights states that, “[i]f the Court finds that there has been a viola- 
tion of a right or freedom protected by this [American] Convention, ... [it] shall rule 
that the injured party be ensured the enjoyment of his right or freedom that was 
violated. It shall also rule, if appropriate, that the consequences of the measure or 
situation that constituted the breach of such right or freedom be remedied and that 
fair compensation be paid to the injured party.’ The International Criminal Court 
drew many of the victim protections enumerated in the human rights treaties into 
its own jurisprudence. It also used the jurisprudence developed during the Cold War 
to fashion definitions for its three (currently) operative substantive offenses: crimes 
against humanity, genocide and war crimes. 

The framers of the Rome Statute would draw upon several human rights instru- 
ments in the course of articulating and defining the terms used in its Article 7 (crimes 
against humanity). In the Rome Statute, crimes against humanity consist of certain 
enumerated acts “when committed as part of a widespread or systematic attack di- 
rected against any civilian population ...”* These acts include those enumerated in 
the Charter of the International Military Tribunal (ie., the Nuremberg Charter), 
namely murder, extermination, enslavement, deportation, persecution on political, 
racial or religious grounds and inhumane acts.’ But Article 7 of the Rome Stat- 
ute goes beyond the Nuremberg Charter by including other acts. The Rome Stat- 
ute makes provisions for severe deprivation of physical liberty, rape and sexual vio- 
lence, enforced disappearance of persons, torture and the crime of apartheid as acts 
amounting to crimes against humanity.» Moreover, the Rome Statute further defines 
inhumane acts as intentionally causing great suffering, or serious injury to body or to 
mental or physical health,*° enlarges simple deportation to include forcible transfer 
of [whole] populations,’’ and adds to the enumeration of groups subject to persecu- 


149 CERD, supra note 101, at art. 6. 


150 ICCPR, supra note 97, arts. 9 and 14; see also the European Convention, supra note 112, 
art. 5 (5), for the Protection of Human Rights and Fundamental Freedoms, the American 
Convention, supra note 114 arts. 7(6) and 10. 


151 European Convention, supra note 112, art. 50; see also Protocol 9 to the European Con- 
vention, allowing access to the Courts by individuals. 


152 American Convention, supra note 114, art. 63(1). 

153. Rome Statute, supra chap. I, note 1, art. 7. 

154 Nuremberg Charter, supra note 83, art. 6 (c). 

155 Rome Statute, supra chap. I, note 1, art. 7(1) (d) (e) (g) (i) (j). 
156 Id. at art. 7(1) (k). 

157 Id. at art. 7(1) (d). 
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tion to include nationality, ethnicity, cultural identity, and gender.* As the Nurem- 
berg Charter represents the state of international law during the Nuremberg trials 
(with respect to crimes against humanity), the restatement and enlargement of that 
law in the Rome Statute can be attributed to the influence of the human rights treaty 
regime during the Cold War.” 

Forcible transfer of populations is expressly prohibited in Article 5(d)(i)(ii) of the 
International Covenant on the Elimination of all Forms of Racial Discrimination,’ 
Article 12 of the ICCPR™ and Article 12 of the African Charter.” By defining the 
Nuremberg Charter’s inhumane acts to include “serious injury to ... mental or physi- 
cal health," the Rome Statute mirrors the language of Article 12 of the ICESCR 
which states, “The States Parties to the present Covenant recognize the right of ev- 
eryone to the enjoyment of the highest attainable standard of physical and mental 
health.”"** Severe deprivation of physical liberty’® is prohibited in many human rights 
agreements including the ICCPR (Articles 7 and 9) and the regional instruments (in- 
cluding Article 7 of the American Convention on Human Rights); the crime of apart- 
heid is generally condemned in the International Convention on the Elimination of 
all Forms of Racial Discrimination, the ICCPR (Article 2), the Universal Declaration 


158 Id. at art. 7(1) (h). 
159 Jd. at art. 7(1). This article states 


For the purpose of this Statute, ‘crimes against humanity’ means any of the following acts 
when committed as part of a widespread or systematic attack directed against any civilian 
population, with knowledge of the attack: 


a) Murder; 

b) Extermination; 

c) Enslavement; 

d) Deportation or forcible transfer of population; 

e) Imprisonment or other severe deprivation of physical liberty in violation of funda- 
mental rules of international law; 

f) Torture; 

g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, 
or any other form of sexual violence of comparable gravity; 

h) Persecution against any identifiable group or collectivity on political, racial, national, 
ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that 
are universally recognized as impermissible under international law, in connection 
with any act referred to in this paragraph or any crime within the jurisdiction of the 
Court; 

(i) | Enforced disappearance of persons; 

(j) | The crime of apartheid; 

(kk) | Other inhumane acts of a similar character intentionally causing great suffering, or 

serious injury to body or to mental or physical health. 


160 CERD, supra note 101. 

161 ICCPR, supra note 97. 

162 African Charter, supra note 113. 

163. Rome Statute, supra chap. I, note 1, art. 7(1) (k). 
164. ICESCR, supra note 98, art. 12. 

165 Rome Statute, supra chap. I, note 1, art. 7. 
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(Article 2), the ICESCR (Article 2); the use of torture is forbidden in the Universal 
Declaration of Human Rights (Article 5), the ICCPR (Article 7), the regional instru- 
ments and generally in the Convention Against Torture and Other Cruel, Inhumane 
and Degrading Treatment (CAT); and the enforced disappearance of persons is dealt 
with by the OAS in the Inter-American Convention on Forced Disappearance of Per- 
sons.*°° The Convention on the Elimination of All forms of Discrimination Against 
Woman prohibits sexual slavery and coerced prostitution (Article 6) as well as forced 
pregnancy or compelled sterilization (Article 16(e)), which are listed in the Rome 
Statute as acts rising to the level of crimes against humanity” but were absent from 
the Nuremberg Charter. In addition to those groups identified in the Nuremberg 
Charter, Article 7(1) (h) of the Rome Statute also includes persecution of any group 
on the grounds of national, ethnic, cultural, or gender group membership.** Many 
of these group rights sound in economic, social or cultural protections expressly in- 
cluded in the Universal Declaration of Human Rights and the ICESCR, thus the Cold 
War instruments that protect economic, social and cultural rights as well as civil 
and political rights were incorporated in Article 7 of the Rome Statute. The right to 
enjoy one’s national, ethnic or cultural identity is guaranteed in the Universal Dec- 
laration of Human Rights Article 2 (freedom from discrimination), Article 15 (right 
to a nationality) and Article 27 (right to a cultural life); the ICCPR Article 2 (nondis- 
crimination), Article 24 (the rights of a child to a nationality) and Article 27 (right 
to a culture) and; the ICESCR Article 2(2) (right to non-discrimination) and Article 
15(1)(a) (right to culture). Moreover, gender rights are more completely recognized 
in the Convention on the Elimination of All forms of Discrimination against Woman 
(CEDAW ),*° as well as in Article 3 of the ICESCR*” and Article 3 of the ICCPR. 
Article 7(2) of the Rome Statute provides definitions of the terms used for the 
purposes of crimes against humanity.” Article 7(2)(b) defines “extermination” to in- 
clude intentional infliction of deprivation, such as “deprivation of access to food and 
medicine”? The ICESCR Articles 11 and 12 provide for the human right to have 
adequate food and health care.’* Article 7(2)(c) of the Rome Statute also defines “en- 


166 Department of International Law, Inter-American Convention on Forced Disappearance 
of Persons, Organization of American States, Washington D.C. available at http://www. 
oas.org/juridico/English/Treaties/a-6o0.html (last visited Sept. 6, 2008). 

167 Rome Statute, supra chap. I, note 1, art. 7(1)(g). 

168 Id. at art. 7(h). 

169 See generally CEDAW, supra note 104. 

170 ICESCR, supra note 98, art. 3. Article 3 states, “The State Parties to the present Covenant 
undertake to ensure the equal right of men and women to the enjoyment of all economic, 
social and cultural rights set forth in the present Covenant? 

171 ICCPR, supra note 97, art. 3. Article 3 states “The State Parties to the present Covenant 
undertake to ensure the equal right of men and women to the enjoyment of all civil and 
political rights set forth in the present Covenant.” 

172 Rome Statute, supra chap. I, note 1, art. 7(2). 

173 Id., at art. 7 (2)(b). 


174 ICESCR, supra note 98, art. 11 and 12. 
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slavement” to include trafficking in women and children which relates back to rel- 
evant provisions in CEDAW and the Convention for the Rights of the Child (CRC), 
section 7(2)(f) also defines “forced pregnancy” to include the intent of affecting the 
ethnic composition of a population thereby violating not only the personal and physi- 
cal liberty of the victim but also her children’s operative rights to an ethnic identity, 
supra. The Rome Statute definitions of “torture” (Article 7(2)(e)), “apartheid” (Article 
7(2)(h)) and “enforced disappearance of persons” (Article 7(2)(i)), which were not 
mentioned in the Nuremberg Charter, were also drafted with the benefit of hindsight 
provided by Cold War human rights instruments. 

The substantive law of genocide would also grow and become better defined dur- 
ing the Cold War. The Convention on the Prevention and Punishment of the Crime 
of Genocide (the Genocide Convention) was ratified in 1948 and referenced an ear- 
lier United Nations General Assembly resolution declaring genocide an international 
crime.’”° Genocide, the term coined by Raphael Lemkin in 1942, had been treated as 
a crime against humanity at Nuremberg. As a consequence of the Genocide Conven- 
tion, it was more precisely defined and adopted under international criminal law as a 
separate offense. Approximately 50 years later, the framers of the Rome Statute would 
use the exact language of Article 2 of the Genocide Convention for Article 6 of the 
Rome Statute, which defines of the substantive offense of genocide.” This provision 
was also used in both United Nations’ ad hoc tribunals (for Rwanda and former Yu- 
goslavia).’”* Moreover, not only does the Convention require its members to refrain 
from engaging in acts of genocide, it places an affirmative duty on the contracting 


175 See generally CERD, supra note 101; see generally CRC, supra note 106. 


176 ‘The resolution passed on December 11, 1946 and stipulated that genocide is a crime un- 
der international law, requests states to enact anti-genocide legislation and cooperate in 
its eradication and directs the Economic and Social Council to make arrangements to 
begin drafting an international convention on the crime of genocide. General Assem- 
bly Resolution 96(1) available at http://daccessdds.un.org/doc/RESOLUTION/GEN/ 
NRo/033/47/IMG/NR003347.pdf?OpenElement (last visited Sept. 6, 2008). 


177. The article common to both the Genocide Convention and the Rome Statute defines the 
offense and states that: 
... genocide means any of the following acts committed with intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such: 
(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
(e)  Forcibly transferring children of the group to another group. 


See Genocide Convention, supra chap. I, note 1, art. 2; Rome Statute, supra chap.I, note 1, 
art. 6. 


178 See Updated Statute of the International Criminal Tribunal for the Former Yugoslavia, 
article 4 (which also includes the language of article 3 of the Genocide Convention); also 
see the Statute of the International Tribunal for Rwanda, Article 2 (which also includes 
the language of article 3 of the Genocide Convention). 
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parties to prevent and punish the crime of genocide,” and it foresees the adjudica- 
tion of the crime of genocide in an international tribunal.*° Thus, the Genocide Con- 
vention not only establishes the template for the substantive offense, it anticipates 
and calls for proactive prosecution without consideration of national boundaries or 
state sovereignty and suggests that an international sanctioning body may be an ap- 
propriate venue for prosecution. 

The substantive offense of war crimes in the Rome Statute is also drawn expressly 
from the language of Cold War instruments. The Geneva Conventions, themselves 
being refined norms dating to the 19" century and a modern expression of custom- 
ary international law, were largely incorporated by reference into the Rome Statute. 
Article 8(2)(a) defines war crimes as “[g]rave breaches of the Geneva Conventions of 
12 August 1949." Article 8(2)(c) of the Rome Statute specifically references Common 
Article 3 of the Geneva Conventions applying basic protections to persons during a 
conflict not of an international character, and Article 8(2)(e) provides for language 


179 Genocide Convention, supra chap. I, note 1, art. 1. Article I states “The Contracting Par- 
ties confirm that genocide, whether committed in time of peace or in time of war, is a 
crime under international law and which they undertake to prevent and to punish’ 


180 Id. at art. 6. Article 6 of the Genocide Convention states “Persons charged with genocide 
or any of the other acts enumerated in Article III shall be tried by a competent tribunal of 
the State in the territory of which the act was committed, or by such international penal 
tribunal as may have jurisdiction with respect to those Contracting Parties which shall 
have accepted its jurisdiction.” 

181 Rome Statute, supra chap. I, note 1, art. 8(2)(a). Article 8(2)(a) states, 

For the purposes of this Statute, ‘war crimes’ means: Grave breaches of the Geneva Con- 
ventions of 12 August 1949, namely, any of the following acts against persons or property 
protected under the provisions of the relevant Geneva Conventions: 

i)  Wilful killing; 

ii) Torture or inhumane treatment, including biological experiments; 

iii) Wilfully causing great suffering, or serious injury to body or health; 

iv) Extensive destruction and appropriation of property, not justified by military neces- 

sity and carried out unlawfully and wantonly; 

v) Compelling a prisoner of war or other protected person to serve in the forces of a 
hostile Power; 

vi) Wilfully depriving a prisoner of war or other protected person of the rights of fair and 
regular trial; 

vii) Unlawful deportation or transfer or unlawful confinement; 

viii) Taking of hostages. 

182 Jd. at art. 8(2)(c). Article 8(2)(c) states, 


In the case of an armed conflict not of an international character, serious violation of article 
3 common to the four Geneva Conventions of 12 August 1949, namely, any of the following 
acts committed against persons taking no active part in the hostilities, including members 
of armed forces who have laid down their arms and those places hors de combat by sick- 
ness, wounds, detention and any other cause: 


(i) | Violence to life and person, in particular murder of all kinds, mutilation, cruel treat- 
ment and torture; 

(ii) Committing outrages upon personal dignity, in particular humiliating and degrading 
treatment; 
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from the Second Optional Protocol of 1977 and establishes additional protections for 
persons involved in armed conflicts not of an international character.’ Moreover, 
Articles 8(2)(d) and (f) limit the application of the protections to exclude “internal 
disturbances and tensions, such as riots, isolated and sporadic acts of violence or 
other acts of a similar nature;"** and Article 8(2)(f) further defines armed conflicts 
(not of an international character) to “... take place in the Territory of a State when 


there is protracted armed conflict between government authorities and organized 


(iii) Taking of hostages; 

(iv) The passing of sentences and carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording all judicial guarantees which 
are generally recognized as indispensable. 


183 Jd. at art. 8(2)(e). Article 8(2)(e) states 


Other serious violations of the laws and customs applicable in armed conflicts not of an 
international character, within the established framework of international law, namely, any 
of the following acts: 


(i) Intentionally directing attacks against the civilian population as such or against indi- 
vidual civilians not taking direct part in hostilities; 

(ii) Intentionally directing attacks against buildings, material, medical units and trans- 
port, and personnel using the distinctive emblems of the Geneva Conventions in con- 
formity with international law; 

(iii) Intentionally directing attacks against personnel, installations, material, units or ve- 
hicles involved in a humanitarian assistance or peacekeeping mission in accordance 
with the Charter of the United Nations, as long as they are entitled to the protection 
given to civilians or civilian objects under the international law of armed conflict; 

(iv) Intentionally directing attacks against buildings dedicated to religion, education, art, 
science or charitable purposes, historic monuments, hospitals and places where the 
sick and wounded are collected, provided they are not military objectives: 

(v)  Pillaging a town or place, even when taken by assault; 

(vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined 
in article 7, paragraph 2(f), enforced sterilization, and any other form of sexual vio- 
lence also constituting a serious violation of article 3 common to the four Geneva 
Conventions; 

vii) Conscripting or enlisting children under the age of fifteen years into armed forces or 
groups or using them to participate actively in hostilities; 


viii) Ordering the displacement of the civilian population for reasons related to the con- 
flict, unless the security of the civilians involved or imperative military reasons so 
demand; 


ix) Killing or wounding treacherously a combatant adversary; 


x) Declaring that no quarter will be given: 


xi) Subjecting persons who are in the power of another party to the conflict to physical 
mutilation or to medical or scientific experiments of any kind which are neither justi- 
fied by the medical, dental or hospital treatment of the person concerned nor carried 
out in his or her interest, and which cause death to or serious endanger the health of 
such person or persons; 

(xii) Destroying or seizing the property of an adversary unless such destruction or seizure 

be imperatively demanded by the necessities of the conflict; 


184. Id. at art. 8(2)(d) and (f). 
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armed groups or between such groups.’ Some of this language is directly lifted from 
the Second Optional Protocol of 1977 to the Geneva Conventions Part I, Article 2(2) 
which refrains from applying the protocol to “... situations of internal disturbances 
and tensions, such as riots, isolated and sporadic acts of violence and other acts of 
a similar nature ..”°° and Article 1(1) which defines armed conflict as consisting of 
sustained military operations between a state’s armed forces and other armed groups 
over part of the territory of the state."*” 

There are certain protections in the Geneva Conventions that are not included in 
the Rome Statute as it only provides for “grave” breaches of the Geneva Convention, 
but Article 8 of the Rome Statute incorporates the basic protections and obligations 
of Geneva. At Nuremberg there were basic war crimes responsibilities,*** all of which 
are included in the Rome Statute, but there were many provisions that either were 
not relevant (such as conflicts not of an international character) or did not capture 
the attention of the drafters of the Nuremberg Charter (such as the use of child sol- 
diers). The multiple protections and obligations under the Geneva Conventions re- 
served in the Rome Statute are the product of more extensive drafting of war crimes 
instruments during the Cold War. 


The Modern Retreat from State Sovereignty 


The modern international human rights treaty regime has affected international law 
in more ways than just by growing a more sophisticated international jurisprudence, 
generating more exacting substantive definitions of human rights (and international 
criminal law/international humanitarian law), and general principles of law. It has 
influenced domestic political and legal obligation and developed a greater standing 
for international organizations to assert jurisdiction. Widespread acceptance of the 
human rights instrumentalities creates an interest, akin to contract, on the part of 
all signatory states for the mutual adherence to its prerogatives. For example, if two 
states enter into a free trade agreement, then they voluntarily relinquish (or reduce) 
their domestic right to impose tariffs or taxes on each other’s imports in exchange for 
anticipated economic benefit. These benefits may improve the domestic economy and 


185 Id. at art. 8(2)(f). 

186 Protocol II, Protocol Additional to the Geneva Conventions of 12 August 1949, and Relat- 
ing to the Protection of Victims of Non-International Armed Conflicts, of 8 June 1977, 
Article 1(2), International Committee of the Red Cross, available at http://www.icrc. 
org. 

187 Rome Statute, supra chap. I, note 1, art. 1(1). 


188 Nuremberg Charter, supra note 83, art. 6(b). Article 6(b) of the Charter states “WAR 
CRIMES: namely, violations of the laws or customs of war. Such violations shall include, 
but not be limited to, murder, ill-treatment or deportation to slave labor or for any other 
purpose of civilian population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of public or private 
property, wanton destruction of cities, towns or villages, or devastation not justified by 
military necessity ...” 
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therefore the political reputation of the power elite brokering the treaty. Typically, the 
instrument is reviewed or governed by a third party international organization such 
as the World Trade Organization, or a body created by the terms of the agreement it- 
self. With human rights treaties, states enter into agreements for political benefit and, 
in exchange, also relinquish some sovereign rights. For the benefit of [domestic and 
international] public relations, the life-blood of politics, the parties agree to respect 
and ensure the human rights of their own nationals and to allow monitoring by inter- 
national organizations and often to assume self-reporting obligations. Increasingly, 
with greater numbers of state ratifications and more human rights treaties coming 
into force, states become part of the international human rights regime in greater 
numbers and therefore officially cede some sovereignty — at least with respect to hu- 
man rights issues — to international scrutiny and incumbent international organiza- 
tions (even if many national power elites don’t actually enter into these agreements 
in good faith). Thus, those states can be said to have voluntarily waived some of their 
sovereign rights concerning the treatment (or mistreatment) of their own nationals 
as a consequence of a contract commitment and this concession, at least legally, has 
become the norm. As more states adopt human rights instruments, they begin to 
take on the character of customary international law and oblige universal adherence, 
even for states which are not parties to the original conventions.’*° Certainly states 
are bound, at a minimum, to core human rights principles such as jus cogens norms, 
or the offenses stipulated to in the Rome Statute. Indeed, jus cogens offenses such 
as crimes against humanity and genocide do transcend contract interests and are 
elevated to the status of customary international law. The advance of international 
human rights norms corresponds with a retreat from strict positive law as matters 
that historically were under exclusive domestic control yield to growing international 
consensus. 

M. Cherif Bassiouni, writing in 1996, describes the duties of states under a theory 
of erga omnes as the inderogable, universal legal obligations owed by states which 
arise from the higher status of such crimes. In his article Bassiouni states: 


Erga omnes ... however, is a consequence of a given international crime having risen to the 
level of jus cogens. It is not therefore, a cause of or a condition for a crime’s inclusion in the 
category of jus cogens. 

The contemporary genesis of the concept of obligation erga omnes for jus cogens crimes 
is found in the IC)’s advisory opinion on Reservations to the Convention on the Prevention 


189 However, states that have persistently objected to the emerging customary international 
law will not be bound. “Although customary law may be built by the acquiescence as well 
as by the actions of states ... and become generally binding on all states, in principle a 
state that indicates its dissent from a practice while the law is still in the process of devel- 
opment is not bound by that rule even after it matures.” RESTATEMENT (THIRD) FOREIGN 
RELATIONS LAW OF THE UNITED STATES 24, 25-6 (1987). See also David A. Colson, How 
Persistent Must the Persistent Objector Be?, 61 WASH. L. REV. 957, 969 (1986); Prosper 
Weil, Towards Relative Normativity in International Law? 77 AM J. INT’L L. 413, 433-34 
(1983). 
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and Punishment of Genocide. The concept also finds support in the IC)’s South West Africa 
cases as well as from the Barcelona Traction [1970] case ... 

It is still uncertain in ICL [international criminal law] whether the inclusion of a crime 
in the category of jus cogens creates rights or, as stated above, non-derogable duties erga 
omnes. The establishment of a permanent international criminal court having inherent 
jurisdiction over these crimes would be a convincing argument for the proposition that 
crimes such as genocide, crimes against humanity, and war crimes are part of the jus cogens 


190 


and that obligations erga omnes to prosecute or extradite flow from them. 


Thus, the international legal principle of erga omnes extends to all states and the 
obligations and duties to assist in precluding or punishing (including extradition) jus 
cogens offenses exists as a minimum bar to absolute sovereignty and one interpreta- 
tion suggests that states may be obliged, absent other avenues, to assist the ICC in its 
mandate to punish jus cogens offenses. 

Philippe Sands related, in the preface to From Nuremberg to the Hague: The Fu- 
ture of International Criminal Justice, that international criminal law emerged in the 
last half of the 20" century “built on developments in international law ... particu- 
larly in the fields of human rights and humanitarian law” As greater numbers of 
states are brought into the treaty regime, aside from international customary law, 
wider acceptance becomes the norm and with it comes wider legal responsibility 
and greater collective efforts to ensure compliance. Historically, failure to comply 
with established treaty obligations has always been considered adequate grounds 
for foreign intervention, in some cases even military intervention. Even prior to the 
establishment of the League of Nations, 19" century international law allowed for 
limited foreign intervention for violation of treaty provisions (along with legitimate 
cases of reprisal, self-defense and protection of nationals abroad). Indeed, during 
the Hamidi massacres in 1894-6, many groups attempted to pressure Great Britain’s 
Prime Minister Lord Salisbury to take military action to force the Ottoman Sultan to 
relent and espoused the latter’s violation of the humane treatment provisions of the 
Treaty of Berlin as grounds.*? Though these efforts were doomed for practical rea- 


190 M. Cherif Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 59 
LAW & CONTEMP. PROBS. 4, 73-4 (1996). 


191 Philippe Sands, supra chap. I, note 21, at Preface, x. 
192 BRIERLY, supra note 74, at 402. 


193 One popular newspaper editorialized that, “One would like to know the precise measure 
of Lord Salisbury’s peaceful ascendancy in the councils of the Sultan, and what he has 
accomplished at Constantinople in the way of maintaining freedom and right, and laying 
the foundations of civilization and progress ... Has he been striving to secure the fulfill- 
ment of treaties? ... we must say no. [He has] joined the other Powers in evading the 
responsibilities imposed upon them by the Treaty of Berlin ... People have been under 
the impression that the main object of Lord Salisbury’s policy at Constantinople was ... 
security for the lives and the property of the Christian subjects of the Sultan ... To have 
done so would have been in accordance with the Treaty of Berlin ...”” News ofthe Day, THE 
LIVERPOOL Dai_y Post, May 7, 1897. 
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sons unrelated to international law,‘ they suggest a longstanding and well-grounded 
legal justification for the enforcement of treaties — even for provisions that deal ex- 
clusively with the proper treatment of other states’ nationals. Modern international 
law enjoys the benefit of a century of development in human rights legal instruments 
with far more explicit and legally operative provisions than the relevant portions of 
the Treaty of Berlin, and thus it provides more binding legal authority for greater 
international intervention into traditional domestic issues and less justification for 
strict legal positivism. 

In the modern era, states are not necessarily authorized to sua sponte enforce the 
treaty obligations of other states (especially with military action). That responsibil- 
ity falls to the authorized international organization, the United Nations. The UN 
Security Council (in consultation with other organizations under the UN umbrella, 
including oversight committees connected to relevant treaties and competent inter- 
national courts) is authorized under Chapter VII to compel, if necessary, compliance 
with international law when threats to international peace and security hang in the 
balance. Chapter VII of the UN Charter is perhaps the most pragmatic expression of 
the authority of any international organization. It provides probably the most vital 
international tools to counterbalance unfettered legal positivism and to check the 
exercise of potentially dangerous national sovereign power. Emerging internation- 
al trends showcase massive human rights violations as global issues that transcend 
national boundaries. These human rights violations create a threat to international 
peace and security (and global economic welfare). For example, though an internal 
armed conflict, the genocide in Rwanda in 1994 threatened to, and ultimately did spill 
over into neighboring Burundi and other states as both the Hutus and the Tutsis had 
significant populations outside Rwanda that could be drawn into the hostilities (to 
say nothing of the death of the Burundi President being collateral damage resulting 
from the assassination of the Rwandan President, which precipitated the genocide). 
A growing recognition of the interdependence of peoples and states in an age of 
globalization has led to an understanding that sovereigns who practice massive hu- 
man rights violations directly impact not only their own people, but peoples of other 
states as well, making Chapter VII operative. Thus, the economic and political glo- 
balization of the late 20" century has led to increased Chapter VII applicability (even 
for matters traditionally considered domestic in nature) in order to correct massive 
human rights threats and in opposition to prior attitudes and practices concerning 
legal positivism. 

In response to growing concerns over security matters, then-UN Secretary-Gen- 
eral Kofi Annan created the High-Level Panel on Threats, Challenges and Change 
(High-Level Panel).°° Of the six “clusters” identified by the Panel that posed the 


194. Military intervention into the Ottoman Empire in the late nineteenth century by Great 
Britain would have risked sparking a costly war with the Empire and a greater continental 
war involving all of the “Great Powers” of Europe and potentially ruin a tenuous peace 
between the Empire and Russia. 


195 See Kofi A. Annan, Forward to SECRETARY-GENERAL'S HIGH-LEVEL PANEL ON THREATS, 
CHALLENGES & CHANGE, A MorE SECURE WORLD: OUR SHARED RESPONSIBILITY Vii 
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greatest threat, one consisted of “... violence within states, including civil wars, large- 
scale human rights abuses and genocide ...”°° Thus, this “new vision of collective 
security for the 21 century” included a predisposition to treat massive human rights 
violations, even those confined within the boundary of a single state, as a threat to 
international peace and security, triggering Chapter VII treatment. Moreover, the 
High-Level Panel recognized the heightened impact human rights violations have in 
the modern world and reported, “When a State fails to protect its civilians, the inter- 
national community then has a further responsibility to act, through humanitarian 
operations, monitoring missions and diplomatic pressure — and with force if neces- 
sary, though only as a last resort.” Generally, the duty of a state to protect its own 
citizens has traditionally been in the exclusive province of the domestic authority, 
without resort to interventionism or oversight by international organizations, and 
this principle has been a cornerstone of positive law. But in the last half of the 20% 
century this principle continues to erode with greater emerging international com- 
petence. This conclusion is consistent with the findings of the former UN Special 
Rapporteur on terrorism who identifies linkages between human rights violations 
and terrorism and observes, “[T]he basic duty of non-intervention in the domestic 
affairs of states has been subject to a process of reinterpretation in the human rights 
field since 1945, so that states can no longer plead it successfully as a bar ... ?°* The 
evolution of human rights treaty law has impacted the interpretation of the (sover- 
eignty) safeguards under Article 2 of the UN Charter and, along with the influence 
of customary international law, has provided for a wider jurisdictional basis in inter- 
national criminal law. 

Moreover, interventionism into domestic affairs and the application of Chapter 
VII competence has been driven by factors other than human rights compliance. 
Twenty-first century efforts to eradicate terrorism have led to increased interna- 
tional authority to intervene into domestic matters. In the late 1990’s transnational 
terrorist activities led to the development of international norms to expand efforts 


(2004) [hereinafter A More SEcurE Wor tp], available at http://www.un.org/secure- 
world/report2.pdf. 

196 SECRETARY-GENERAL S HIGH-LEVEL PANEL ON THREATS, CHALLENGES & CHANGE, A 
More SECURE WORLD: OUR SHARED RESPONSIBILITY, EXECUTIVE SUMMARY 1 (2004) 
[hereinafter EXECUTIVE SUMMARY], available at http://www.un.org/secureworld/bro- 
chure.pdf; Horst Rutsch, A More Secure World: Our Shared Responsibility, High-Level 
Panel Presents New Vision of Collective Security, U.N. CHRON. ONLINE EDITION, http:// 
www.un.org/Pubs/chronicle/2004/issue4/0404p77-html (last visited Apr. 10, 2006). The 
threats identified by the report were broken down into six “clusters” as follows: “war be- 
tween States; violence within States, including civil wars, large-scale human rights abuses 
and genocide; poverty, infectious disease, and environmental degradation; nuclear, radio- 
logical, chemical and biological weapons; terrorism; and transnational organized crime?’ 
EXECUTIVE SUMMARY, at 2. 

197 EXECUTIVE SUMMARY, at 4. 


198 U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm’n On Promotion & Prot. Of Human 
Rights, Terrorism and Human Rights: Second Progress Report, at 7, U.N. Doc. E/CN.4/ 
Sub.2/2001/31 (June 27, 2001) (prepared by Kalliopi K. Koufa). 
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to combat the violence of these non-state actors. A consensus developed that tradi- 
tional (national) law enforcement techniques were inadequate to stem the tide, but 
the authority of states to use military means were controlled by UN Charter Article 
51 (reserving the right to individual (state) or collective self-defense).’”° Though Ar- 
ticle 51 allows for the repelling of armed attacks — until the Security Council can 
restore the peace — it is not strictly relevant to terrorist attacks as they typically strike 
from concealed bases, without identifiable combatants and often target non-military 
objectives. In 1999, the Security Council passed Resolution 1267°°° to combat ter- 
rorism and specifically sanction the Taliban regime, under Chapter VIL as a state 
sponsor of the al Qaeda terrorist organization. This resolution was followed by a line 
of additional resolutions, particularly after the 9-11 attacks, and has arguably led to 
an enlargement of the original vision of Security Council authority and the use of 
Chapter VII, expanding applicability from state actors to both state and non-state 
actors and organizations. With little qualification, use of Chapter VII competence 
(especially its military competence) in response to terrorist attacks redefines modern 
interventionism and extends international jurisdiction from stopping unilateral mili- 
tary actions to responding to actions that have historically been viewed as domestic 
police matters. Yet, international anti-terrorist legal measures have a tradition not 
unlike human rights. International authority in this area has been growing since the 
1960's with the development of a series of international anti-terrorist Treaties and 
Conventions*™ and, similar to human rights instruments, states have conceded larger 


199 U.N. Charter, supra chap. I, note 27, art. 51. Article 51 states, “Nothing in the present 
Charter shall impair the inherent right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations, until the Security Council has 
taken measures to maintain international peace and security. Measures taken by Mem- 
bers in the exercise of this right of self-defense shall be immediately reported to the 
Security Council and shall not in any way affect the authority and responsibility of the 
Security Council under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and security” 


200 S.C. Res. 1267, U.N. Doc. S/RES/1267 (Oct. 15, 1999). 


201 ‘There are numerous counter-terrorism instruments in the international regime. United 
Nations Treaty Collection, Conventions on Terrorism, http://untreaty.un.org/English/ 
Terrorism.asp (last visited Mar. 4, 2006); see International Convention for the Suppres- 
sion of the Financing of Terrorism, S. TREATY Doc. No. 106-6, 39 LL.M. 270 (Dec. 9, 
1999); International Convention for the Suppression of Terrorist Bombings, S. TREATY 
Doc. No. 106-6, 37 LL.M. 249 (Jan. 12, 1998); Convention on the Making of Plastic Ex- 
plosives for the Purpose of Detection, S. TREATY Doc. No. 103-8, 30 LL.M. 721 (Mar. 1, 
1991); Convention for the Suppression of Unlawful Acts Against the Safety of Maritime 
Navigation, S. TREATY Doc. No. 101-1, 1678 U.N.T.S. 221 (Mar. 10, 1988); Protocol for 
the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the 
Continental Shelf, S. TREATY Doc. No. 101-1, 1678 U.N.T.S. 304. (Mar. 10, 1988); Interna- 
tional Convention Against the Taking of Hostages, Dec. 17, 1979, T.LA.S. No. 11,081, 1316 
U.N.-T.S. 205; Convention on the Physical Protection of Nuclear Material, Oct. 26, 1979, 
T.LA.S. No. 11,080, 1456 U.N.T.S. 101; Convention on the Prevention and Punishment of 
Crimes Against Internationally Protected Persons, Including Diplomatic Agents, Dec. 
14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 167; Convention for the Suppression of Unlawful 
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measures of domestic authority in the interest of collective [safety] efforts. Indeed in 
1993, the Vienna Declaration and Programme of Action (paragraph 17)?” explicitly 
linked counter-terrorism to human rights as did the subsequent UN High-Level Pan- 
el report. Thus, international human rights have been linked to international security 
and the cumulative effect is a wider use of Chapter VII and a greater acquiescence to 
international organizations by sovereign states. 

The Security Council referral of the Darfur situation to the ICC is another ex- 
ample of the use of Chapter VII in an application probably not originally foreseen 
by the drafters of the UN Charter. Of course, Rome Statute Article 13 allowing for 
Security Council referrals could not have been foreseen in 1944, but also the modern 
understanding of maintaining international peace and security has been expanded. 
It can be advanced that the allegations of genocide, crimes against humanity and 
war crimes in the Sudan do not significantly affect other nations in the region in 
the sense of threatening international or unilateral trans-border war. A case may be 
made that the huge influx of refugees into the territory of neighboring Chad, a state 
that has poor relations with Sudan, could incite an armed conflict between the two 
nations, but there is little hard evidence to support this conclusion. What currently 
passes for threats to international peace and security seems to have become more 


Acts Against the Safety of Civil Aviation, Sept. 23, 1971, 24 U.S.T. 564, 974 U.N.TS. 177; 
Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 22 U.S.T. 
1641, 860 U.N.T.S. 105; Convention on Offences and Certain Other Acts Committed on 
Board Aircraft, Sept. 14, 1963, 20 U.S.T. 2941, 704 U.N-TS. 219. Terrorism is addressed 
in a numerous regional conventions. See United National Treaty Collection, supra; OAU 
[Organization of African Unity] Convention on the Prevention and Combating of Ter- 
rorism, July 14, 1999, available at http://untreaty.un.org/English/Terrorism/oau_e.pdf; 
Convention of the Organization of the Islamic Conference on Combating International 
Terrorism, July 1, 1999, reprinted in U.N. Doc. A/54/637 annex (Oct. 11, 2000); Treaty on 
the Cooperation Among States Members of the Commonwealth of Independent States 
in Combating Terrorism, Nov. 4, 1987, available at http;//untreaty.un.org/English/Ter- 
rorism/csi_e.pdf; SAARC [South Asian Association for Regional Cooperation] Region- 
al Convention on Suppression of Terrorism, Nov. 4, 1987, available at http://untreaty. 
un.org/English/Terrorism/Conv18.pdf; Arab Convention on the Suppression of Terror- 
ism, Apr. 22, 1998, available at http://www.al-bab.com/arab/docs/league/terrorism98. 
htm; European Convention on the Suppression of Terrorism, Jan. 27, 1977, Europ. T.S. 
90; Convention to Prevent and Punish Acts of Terrorism Taking the Form of Crimes 
Against Persons and Related Extortion That Are of International Significance, Feb. 2, 
1971, 27 U.S.T. 3949, 1986 U.N.T.S. 195 (registered by the Organization of American States 
(OAS)). 

202 Paragraph 17 states, “The acts methods and practices of terrorism in all its forms and 
manifestations as well as linkages in some countries to drug trafficking are activities 
aimed at the destruction of human rights, fundamental freedoms and democracy, threat- 
ening territorial integrity, security of States and destabilizing legitimately constituted 
Governments. The international community should take the necessary steps to enhance 
cooperation to prevent and combat terrorism” World Conference on Human Rights, 
June 14-25, 1993, Vienna Declaration and Programme of Action, G.A. Res. 157/23, U.N. 
Doc. A/CONF/157/23 (July 12, 1993). 
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inclusive, to encompass ever more vague threats — generalized (international) threats 
instead of specific ones. The Security Council seems to have posited its referral more 
on a human rights basis then on quantifiable and traditional international security 
concerns. 

Additionally, the United States has taken it upon itself to use the restoration of 
human rights as a justification for the exercise of massive military power, even re- 
gime change, in its successful efforts to topple the Hussein government in Iraq.?* 
Though many commentators believe the human rights justifications were after-the- 
fact excuses? used when the preemptive self-defense arguments collapsed (with the 
non-discovery of weapons of mass destruction), the Bush administration may have 
unintentionally “let the genie out of the bottle” and set a powerful precedent in the 
trend line of international law for greater international competence, enforcement and 
oversight of domestic human rights compliance with international norms and argu- 
ably as a basis for the so-called responsibility to protect (R2P) initiatives that advocates 
US. or international military intervention into sovereign states solely on the basis of 
massive domestic human rights violation. Thus, reversals in legal positivism and state 
sovereignty seem to be taking place even at the hands of those who would be their 
principal champions. In this light, the official U.S. position is untenable as it would 
celebrate its interventionism into Iraq for the protection of the human rights of the 
Iraqis, while eschewing the trespass to state sovereignty the ICC allegedly brings, for 
the same purpose. This contradiction is encapsulated in the 2005 National Defense 
Strategy of the United States of America, in which the U.S. asserted that it had a “strong 
interest in protecting the sovereignty of nation states,’ yet disclaimed the protection of 
that sovereignty by limiting it to those states that “exercise their sovereignty respon- 
sibly; begging the question of who determines which states are acting responsibly.’ 

The retreat from traditional models of state sovereignty, with regard to human 
rights, in the latter half of the 20" and into the 21° centuries can be partly attributed 
to at least four developments in international law. First, the growing adherence to the 
obligations of states to assist in the prevention and punishment of jus cogens offenses, 
particularly as these violations become more devastating, more public and tend to 
pose greater threats to international peace and security (in an increasingly interde- 
pendent world), and in a way that was unforeseeable in the 19" century. Second is 
the development of the modern international rights regime with its ubiquitous, near 
universal ratification of many human rights instruments which serve as a waiver to 
state’s rights with regard to the treatment of their own nationals. Third, the develop- 
ment and international acceptance of the doctrine of erga omnes, under treaty and 
customary international law, that provide for state responsibility and obligations to- 
wards all other states. Fourth are the mounting trends in international security law 


203 Kenneth Roth, War in Iraq: Not a Humanitarian Intervention, HUMAN RIGHTS WATCH 
WorLD REPORT 2004, available at http://www.hrw.org/legacy/wr2k4/3.htm. 


204 Id. 
205 ‘The National Defense Strategy of the United States of America, 1 March 2005 available at 


http://www.dami.army.pentagon.mil/offices/dami-zxg/National%20Defense%Strategy%20 
MarOS-U.pdf (last visited Apr. 3, 2010). 
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that shift international competence from overseeing the conduct of states to non- 
state actors and assuming the role traditionally reserved for the national police agen- 
cies. As these trends strengthen, they undercut objection to the mandate of the ICC 
on traditional sovereignty grounds. 

Growing international justiciability and the retreat from sovereignty principles 
has propelled the modern use, legal propriety and development of such international 
organizations as the ICC, it is also plausible to maintain that much of the content 
of contemporary international criminal law expressed in the Rome Statute is the 
product of the policies implemented and the responses to the atrocities perpetrated 
during the Cold War and beyond. Nuremberg did not make specific provisions for 
disappeared persons, internal armed conflicts, the systematic use of child soldiers, 
apartheid and widespread sexual violence, though most of these abuses occurred 
in one form or another during World War II. However, during the Cold War these 
abuses continued and were committed in ever more creative ways. During Opera- 
tion Condor thousands became “disappeared persons” after they were tortured and 
evacuated by air approximately 100 miles offshore and unceremoniously dumped in 
the Atlantic Ocean (or other large bodies of water) to die an excruciating and anony- 
mous death;?°° civil wars would bleed many African nations for decades throughout 
the Cold War, child soldiers would become a significant force in armed conflicts es- 
pecially with the availability of psychotropic drugs and the modern innovation of 
extremely light-weight plastic guns and machine-guns; the global shame of apartheid 
existed in South Africa;?°’ and, later, the ethnic cleansing in the former Yugoslavia 
consisted of unspeakable sexual violence, and deprivations of the victims’ rights to a 
family, reproductive rights, as well as their rights to a nationality and culture. In the 
end, it was these deprivations, along with myriad other offenses to human dignity, 
that would help drive international humanitarian law and international human rights 
law in an effort to implement accountability and would thereby shape international 
criminal law to its current form. Moreover, the realities of a globalized world have 
contributed to historical trends calling for the uniformity of state treatment of its 
citizens; a minimum common denominator posited in the natural rights doctrine. 
Modern populist trends and the economics of preventing state collapse (brought on 
by massive atrocity) have impacted legal trends to create an international regime 
that seems prepared to sacrifice some measure of state sovereignty in the defense of 
the most basic rights of humanity and, like it or not, the U.S. is steadily being drawn 


206 Drowning was a common practice in Argentina, “Many [prisoners] were taken to an 
airport near Buenos Aires, stripped naked, shackled to other prisoners and put on a 
plane. As the plane flew over the Rio Plata or out over the Atlantic Ocean, the prisoners 
were shoved through the cargo door, sausage-like, into the water to drown.’ Robert Parry, 
Pinochet's Death Spares Bush Family, GLOBAL PoLicy ForuM, Dec. 12, 2006 at http:// 
www.globalpolicy.org/intljustice/wanted/2006/1212bushfamily.htm (last visited Sept. 6, 
2008). 

207 See Human Rights: Historical Images of Apartheid in South Africa, Apartheid and South 
Africa-United Nations at http://www.un.org/av/photo/subjects/apartheid.htm (last vis- 
ited Sept. 6, 2008). 
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into this regime. Such an environment provides a rich medium for the International 
Criminal Court. 
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CHAPTER3 TheICC:“The Last Great International 
Institution of the Twentieth Century”: 


Whilst the United States has played a continuing leadership role in the prosecutions 
of the ICTY and has greatly assisted in the efforts of the ICTR, it has been a leading 
obstacle in the realization of an independent International Criminal Court. Numer- 
ous political, economic and social justice factors led to the development of the ICC, 
just as they had with the ad hoc tribunals. Among these factors were the fall of the 
USSR and the end of the Cold War, the expanding international human rights move- 
ment, the rise of a new global economy and popular cosmopolitanism. Thus, the 
evolutionary template of economic, political and social justice movements which has 
historically driven the development of international criminal law continues to shape 
innovation into the 21st century. The genesis of the ICTY, the first demonstrative 
resurgence of the principles of Nuremberg, was certainly grounded in this template 
but, as with Nuremberg, it required a momentous shock to the international order to 
push the moral conviction into pragmatic action. The fall of the Soviet Union and the 
resumption of atrocity in Europe provided this shock. Once the hurdle of the forma- 
tion of the ICTY was achieved, new efforts were emboldened which fueled the impe- 
tus to drive international criminal law to the next high water mark, an independent 
judiciary not beholden to political entities but grounded in the rule of law. However, 
unlike most of its allies, the United States seemingly has no appetite for this innova- 
tive genus. Why the United States has chosen to stand nearly alone among industrial- 
ized states and whether its resolve will ultimately dissipate may be crucial questions 
regarding the future viability of the fledgling International Criminal Court and shape 
the direction and vitality of legal trends in international criminal law. 

The origins of an international criminal court can be traced back to a proposal 
made by Gustave Moynier, a founder of the International Committee of the Red 
Cross, who recommended a permanent court in 1872 in response to the crimes of the 
Franco-Prussian War.’ In 1899, the first Hague Convention for the Pacific Settlement 
of International Disputes was designed to provide an international forum for the 


1 Leila Nadya Sadat & S. Richard Carden, The New International Criminal Court: An Un- 
easy Revolution, 88 GEO. L.J. 381, 385 (2000). 


2 Chibueze, supra chap. II, note 46, at 25. 
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enforcement of internationally recognized norms.? The second Hague Convention 
(1907) witnessed efforts to establish an international Court of Arbitration that would 
have competence to review war crimes.* Other commentators trace the idea of an in- 
ternational criminal court to a debate following Germany’s defeat in the First World 
War. At that debate, during the Preliminary Peace Conference, it was suggested that 
the Kaiser, inter alia, be held for trial for “offences against the laws and customs of war 
and the laws of humanity.’® Following the Second World War, an international crimi- 
nal tribunal was established at Nuremberg and effectively employed the rule of law in 
trying those accused of war crimes, inter alia, among the German High Command. 
The United States opposed the trials after World War I because of the vagueness of 
the term “laws of humanity,’ and because the trials would impose extraterritorial li- 
ability on heads of state and thus circumvent state sovereignty.’ The position of the 
United States (along with Great Britain) concerning an international criminal court 
following World War I] was initially hostile, instead leaning toward summary execu- 
tion.’ However, the United States’ position subsequently changed, and the court was 
actually embraced by the Truman Administration.’ After Nuremberg, no additional 
international criminal tribunals were formed until the ICTY and ICTR in the early 
1990’s and the ICC in 1998, followed by the so-called hybrid tribunals. 

The ICC would be the only contemporary international criminal sanctioning body 
to base its authority on a multilateral treaty. The ad hoc tribunals are subsidiary bod- 
ies of the United Nations and derive their authority from the established political 
order of the UN, (more specifically by Security Council Resolution and under the 
authority of Chapter VI of the UN Charter).’° As subsidiary bodies, the Security 


3M. Cherif Bassiouni & Christopher L. Blakesly, The Need for an International Criminal 
Court in the New World Order, 25 VAND. J. TRANSNAT'L L. 151, 152 (1992). 

4 International Court of Justice, supra chap. H, note 115. 

E.g, Sadat, supra chap. Il, note 62, at 562, n. 17. 

Commission on the Responsibility of the Authors of the War and on Enforcement of Pen- 
alties: Report Presented to the Preliminary Peace Conference, 14 Am. J. INT'L L. 95, 123 
(1920). 

7 Treaty of Peace with Germany, June 28, 1919, art. 227, reprinted in 13 AM. J. INT'L L. Supp. 
250 (1919). 

8 The idea of summary execution (execution with six hours notice, after the identification 
of the prisoner by a senior military officer) was official British policy from 1943 to the end 
of the war. Overy, supra chap. I, note 20, at 3-4. 

9 See Sadat, supra chap. II, note 62, at 564, citing ANN TUSA & JOHN Tusa, THE NUREM- 
BERG TRIAL, chs. 2-6 (1990); See generally ROBERT E. CONOT, JUSTICE AT NUREMBERG 
(1983); WHITNEY R. Harris, TYRANNY ON TRIAL (1999) (1954); BRADLEY F. SMITH, 
THE AMERICAN ROAD TO NUREMBERG: THE DOCUMENTARY RECORD 1944-45 (1982); 
BRADLEY F. SMITH, REACHING JUDGMENT AT NUREMBERG (1977). 


10. = The Statute of the International Criminal Tribunal for the Former Yugoslavia, states, 
“Having been established by the Security Council acting under Chapter VII of the Charter 
of the United Nations ... shall function in accordance with the provisions of the present 
Statute” U.N. Security Council Res. 827, supra chap. I, note 17. Security Council Resolu- 
tion 955 for the creation of the International Criminal Tribunal for Rwanda states, “Acting 
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Council has endowed the ad hoc tribunals with a different jurisdictional basis than 
that assumed by the ICC. The ICC has a more expansive territorial jurisdiction and 
can include any country in the world (if it has ratified the Rome Statute or involves 
accused from states that have ratified the Rome Statute), while the ad hoc tribunals 
must confine their investigations/prosecutions to the limited territory (often a single 
state) set forth in their mandate. However, the ICC has complementarity jurisdic- 
tion which prevents it from initiating prosecutions unless the regularly constituted 
national legal systems are unable or unwilling to act." The ad hoc tribunals have 
jurisdictional priority and are empowered to assume competence over cases even if 
they are being prosecuted by the national authority in good faith. The ICC generally 
has greater independence as a creation of multilateral treaty but lesser enforcement 
capabilities. 

After more than 15 years the Security Council seems to have abandoned the ad 
hoc model, probably because of the expense, in favor of treaty based courts. More re- 
cently, additional treaty-based courts have been established in Sierra Leone, Cambo- 
dia, East Timor, Lebanon and Kosovo.” These “internationalized” or “hybrid” courts 
derive their authority from bilateral treaties established between the subject nation 
and the UN.” These courts are not subsidiary organs of the UN but treaty-based, 
with the subject nation sharing the expense and personnel with the UN “ and em- 


under Chapter VI of the Charter of the United Nations, 1. Decides hereby ... to establish 
an international tribunal for the sole purpose of prosecuting persons responsible for the 
genocide ...” S.C. Res. 955, U.N. Doc. S/RES/955 (November 8, 1994). 


11 Rome Statute, supra chap. I, note 1, art. 17 (1) (a). Article 17(1)(a) Issues of Admissibility 
states, “Having regard to paragraph 10 of the Preamble and article 1, the Court shall de- 
termine that a case is inadmissible where: (a) The case is being investigated or prosecuted 
by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely 
to carry out the investigation or prosecution.” 


12 The Special Court for Sierra Leone was established pursuant to Security Council Reso- 
lution 1315 (2000) of 14 August 2000 and in agreement with the government of Sierra 
Leone. The hybrid tribunal for Kosovo was authorized by UNMIK pursuant to Security 
Council Resolution 1244 (1999). The Extraordinary Chambers for the Courts of Cam- 
bodia for the Prosecution of Crimes Committed during the Period of Democratic Kam- 
puchea was established, after extensive negotiation, by agreement between the national 
government and the UN. Pertinent Resolutions include G.A. Res. 57/228B, U.N. Doc. A/ 
RES/57/228B (22May2003), G.A. Res. 57/228A, U.N. Doc. A/RES/57/228A (27 Feb. 2003), 
and G.A. Res. 52/135, U.N. Doc. A/RES/52/135 (27 Feb. 1998) and S/RES/1757 (2007). 

13~— od. 


14 Id. Chapter XV, Article 44 of the Law on the Establishment of Extraordinary Chambers 
in the Courts of Cambodia for the Prosecution of Crimes Committed During the Period 
of Democratic Kampuchea, provides for the national government to bear the expenses of 
national officials, the UN to bear the expenses for UN personnel, staff to be paid by the 
contributing nations and other expenses to be borne by voluntary contributions by for- 
eign governments and non-governmental organizations. Funding for the Kosovo Court 
came from UNMIK and voluntary contributions from the U.S. and substantial funds 
from the European Union. The funding for the Special Tribunal for Sierra Leone was pro- 
vided by the UN and the national government and the East Timorese prosecutions were 
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ploying a hybrid jurisprudence consisting of an eclectic mix of domestic and inter- 
national law. It has been advanced that the hybrid courts represent a new generation 
of international sanctioning bodies: that Nuremberg/Tokyo were the first generation, 
the ad hoc tribunals and the ICC were the second generation and the hybrid tribu- 
nals are the third generation.’ This characterization, though accurate on a timeline, 
is misleading because it fails to distinguish the defining feature of the International 
Criminal Court — its autonomy from the political order. It is also misleading because 
the sui generis character of each hybrid could arguably dissuade third generation 
claims to a coherent and distinct legal order. Alternatively, the hybrid courts, deriv- 
ing their authority from bilateral treaty, are also a continuation of the policies of the 
ad hoc tribunals. Those courts are mandated such that the targets of prosecution are 
agreed upon in advance as a political decision. Funding is sufficiently controlled by 
the Security Council to divert prosecution when it becomes politically inexpedient 
or to passively influence the decisions of the relevant court personnel such as judges 
and prosecutors who essentially recognize that they are serving at the pleasure of the 
political power structure. Thus, what collective coherence the hybrids display seems 
evident only in their adherence to the UN (and relevant national) power structure 
which scarcely qualifies as a new generation. By contrast, the ICC is a creation of 
multilateral treaty whose mandate can not be comparably micromanaged by the po- 
litical order and contains no veto authority in individual cases, limiting the political 
influence of state parties to procedure and law.’® Moreover, as a permanent body with 
global jurisdictional capability, the ICC is designed to allow prosecutors and state 
parties as well as judges to target and approve prosecutions” in accordance with law 
without regard to their personal positions, continued funding for the court or the 


initially funded under the auspices of UNTAET and then, via Security Council Resolu- 
tion 1410 of 17 May 2002, under UNMISET as well as substantial funding by NGOs, see 
Suzanne Katzenstein, Hybrid Tribunals: Searching for Justice in East Timor, 16 Harv. 
Hum. Rts J. 245, n. 30 (Spring 2003), available at http://www.law.harvard.edu/students/ 
orgs/hrj/iss16/katzenstein.shtml. 

15 MIKAELA HEIKKILA, INTERNATIONAL CRIMINAL TRIBUNALS AND VICTIMS OF CRIME 
2, 3 (2004) cited in Alison Kamhi, Private Funding for Public Justice: The Feasibility of 
Donations to the Cambodian Tribunal, 48 Harv. INT'L LJ. 581 (2007). See also, Project 
on International Courts and Tribunals, 1 at http://www.pict-pcti.org/courts/hybrid.html. 


16 Rome Statute, supra chap. I, note 1, art. 112 Article 112 of the Rome Statute provides for 
the functions and make-up of the Assembly of States Parties. 


17 Id. Article 13 of the Rome Statute articulates the triggering mechanisms for the exercise 
of the Courts jurisdiction and stipulates that: “[t]he Court may exercise jurisdiction with 
respect to a crime referred to in article 5 in accordance with the provisions of the Statute 
if: (a) A situation in which one or more such crimes appears to have been committed is 
referred to the Prosecutor by a State Party in accordance with article 14; (b) A situation in 
which one or more crimes appears to have been committed is referred to the Prosecutor 
by the Security Council acting under Chapter VII of the Charter of the United Nations, 
or; (c) The Prosecutor has initiated an investigation in respect of such a crime in accor- 
dance with article 15.” 
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political objectives of any nation(s) or economic elites. Yet the flexibility of the Rome 
Statute also allows for referrals by the Security Council.” 

The hybrid courts have come under fire as each creates a sui generis entity that is a 
distinct blend of international and domestic law and practice, which can circumvent 
effective deterrence and lead to arguably arbitrary results as compared to “one inter- 
nally heterogeneous genus.”® The ICC and the ad hoc tribunals at least share many 
of the same sources of law and other practical commonalties and the ICC is designed 
to apply the same rules evenly in all cases, but the hybrids are institutionally distinct, 
one from the other.”° Furthermore, “[I]t is likely that more types of hybrid courts will 
emerge, in other words: ‘[t]he structure of the handful of existing hybrid tribunals 
does not by any means set in stone the limits for all conceivable forms of hybrids’”™ 
The hybrids also tend to limit the applicability of international accountability as the 
practical necessities in fashioning a UN agreement with the domestic government 
depend upon the good faith and willingness of that government. Generally, this pre- 
cludes oversight in ongoing situations and other cases where the government elites 
are stakeholders and are unlikely to be neutral. While it may, perhaps, be an appro- 
priate response to the 30-year old atrocities of the Khmer Rouge (a government no 
longer in power) — and that has yet to be seen — it would surely prove ineffective in 
many contemporary cases. 

In its official statement after abstaining from Security Council Resolution 1593 
referring the Sudan matter to the ICC, the United States observed “... that a better 
mechanism would have been a hybrid tribunal ...” Thus, postulating that one size 
fits all. But on its face, it is untenable to hypothesize that the government in Khar- 
toum would voluntarily consent to a viable hybrid tribunal when many of the targets 
are leading officials in the government. Hybrid tribunals require the good faith coop- 
eration of the extant government to be effective. In Sudan, some of those who would 
be involved in contracting with the UN for a hybrid court would invariably be tar- 


18 Id. Article 13 of the Rome Statute provides, in part, that “The Court may exercise its ju- 
risdiction with respect to a crime referred to in article 5 [Crimes within the jurisdiction 
of the Court] in accordance with the provisions of this Statute if: (b) A situation in which 
one or more of such crimes appears to have been committed is referred to the Prosecu- 
tor by the Security Council acting under Chapter VII of the Charter of the United Na- 
tions...” 


19 Sarah M.H. Nouwen, ‘Hybrid Courts’ The Hybrid Category of a New Type of International 
Crimes Court, 2 UTRECHT L. REV. 2, 193 (Dec. 2006). 

20 Article 21 of the Rome statute does allow for the consideration of the law of the territory 
in which the crimes took place but only on a default basis after the official documents of 
the ICC and applicable treaties, international law including the Geneva Conventions and 
only if it does not conflict with internationally recognized human rights law. 

21 Nouwen, supra note 19, citing E. Higonnet, Restructuring Hybrid Courts: Local Empow- 
erment and National Criminal Justice Reform, YALE LAW SCHOOL STUDENT SCHOLAR- 
SHIP SERIES 4 (2005). 


22 Press Release, U.N. News Org., Security Council Refers Situation in Darfur, Sudan, to 
Prosecutor of International Criminal Court, U.N. Doc. SC/8351 (March 31, 2005) at 
http://www.un.org/News/Press/docs/2005/sc8351.doc.htm (last visited Aug. 22, 2008). 
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geted for prosecution. Furthermore, the Sudanese government, whose judicial infra- 
structure is relatively intact, could have instituted good faith proceedings without the 
assistance of the UN if it conscientiously sought accountability,”* which it apparently 
does not. Indeed, the Sudan case is a good example of the inapplicability of the hybrid 
model in many, if not most cases. The Sudanese representatives to the UN responded 
to the Security Council referral by stating that “... the Sudanese judiciary had gone 
a long way in holding trials, and was capable of ensuring accountability’ Years after 
making those statements, atrocities continued to take place in Darfur without ap- 
parent resolution or response. The ICC Office of the Prosecutor found that domestic 
efforts were insufficient or ill targeted and proceeded to win the acquiescence of the 
ICC Pre-trial Chambers and the issuance of warrants for high ranking government 
officials, including the President and the Minister of Humanitarian Affairs — among 
the same officials who would have had to agree to prosecutions under a hybrid mod- 
el! The position expressed by the U.S. is at odds with the reality on the ground and 
unintentionally helps bring into focus the legitimate need for an independent ICC as 
hybrids do not take account of governments acting in bad faith. 

Moreover, there have been complaints leveled against the individual hybrid courts. 
The Court for Cambodia has been criticized for the long delays in beginning the 
prosecutions (with many of the chief prosecution targets having passed away from 
old age); the East Timor Court does not have jurisdiction over Indonesian nationals, 
the principal authors of the atrocities; the Kosovo Court has a vague mandate and 
power as laid out under UNMIK authority; the Lebanon Court is not investigating or 
prosecuting war crimes, crimes against humanity or genocide but merely one politi- 
cal assassination; and the Sierra Leone tribunal has come under fire for failure to be 
sensitive to ‘transitional justice’ issues (along with the Cambodian Court).** While 
these courts are designed to end impunity, there seem to be several shortcomings in 
this model. Of course, some of these complaints can also be leveled against the ICC, 
particularly the delay in initiating trials, but its model is designed to employ a con- 
sistent application of law and practice, does not wholly depend on the circumstances 
and cooperation of the national government to become operative and has safeguards 
that greatly limit the circumvention capability and the often self-defeating political 
process of the UN Security Council.** Additionally, while the ICC may be suffering 
from initial problems owing to its lack of maturity,”* its permanent framework allows 
for a growth process to overcome these shortcomings through experience, while the 


23 Id. 

24 See generally Ralph Zacklin, The Failing of Ad Hoc International Tribunals, 2 J. INT'L 
CRIM. JUS. 541-45 (2004); Mohamed Gibril & Mohamed Suma, DDR and Transitional 
Justice in Sierra Leone, INT'L CENTER FoR TRANSITIONAL JUSTICE (2009) at http:// 
www.ictj.org/en/research/projects/ddr/country-cases/2383.html. 

25 While ICC prosecutions may be delayed for up to 12 months by Security Council Reso- 
lutions under Rome Statute article 16, this is far less intervention than required for the 
formation of a hybrid tribunal. 


26 See generally Antonio Cassese, Is the ICC Still Having Teething Problems?, 4 J. INT'L 
CriM. JUST. 43 (July 2006). 
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hybrid courts only have one chance. By the time the hybrids have matured, their 
mandate is over and each new Court requires a reinvention of itself. 

In an address sponsored by the Irish Human Rights Centre and the National Uni- 
versity of Ireland (Galway) in June 2008, eminent African scholar and recently ap- 
pointed International Criminal Court Judge Daniel David Ntanda Nsereko (of Ugan- 
da) articulated six reasons why the ICC is an improvement over the ad hoc tribunals 
(and presumably the hybrid tribunals): 


1. Since the ICC is treaty-based it is voluntarily accepted by member States instead of 
created at the behest of the Security Council. 

2. The ICC is a global body with far wider geographic jurisdictional competence, par- 
ticularly given the Security Council's referral capability.”” 

3. The ICC is a permanent body that provides perpetual notice to would-be offenders, 
heightening the potential deterrent value of the Court. 

4. The ICC recognizes the rights of the victims. While the ad hoc tribunals do incor- 
porate the best established principles of justice by treating victims with compassion 
and keeping them informed of the proceedings and, whenever possible, offering com- 
pensation — the ICC innovation treats victims not as passive observers but as active 
participants with recognized legal standing. 

5. The Rome Statute has made the rights of the accused more secure. Unlike the ad hoc 
tribunals, under Article 54(1) (a)?* the Office of the Prosecutor is obliged to investigate 
exculpatory and inculpatory evidence equally and to provide full disclosure. 

6. In the best tradition of Nuremberg’s principal crime, ie., crimes against peace, the 
Rome Statute makes allowance for (eventually) punishing the crime of aggression.”? 


A permanent international criminal tribunal has been the subject of debate since 
the 19th century and, more recently, resolutions in the United Nations General As- 
sembly have been ongoing for many years. In 1989 the island nation of Trinidad and 
Tobago called for the creation of an international criminal court.*° That nation had 


27. Rome Statute, supra chap. I, note 1, art. 13 (b). 

28 Id. at art. 54 (1) (a). Article 54(1)(a) states, “The Prosecutor shall: (a) In order to establish 
the truth, extend the investigation to cover all facts and evidence relevant to an assess- 
ment of whether there is criminal responsibility under this Statute, and, in doing so, 
investigate incriminating and exonerating circumstances equally ...” 

29 The Honorable Daniel David Ntanda Nsereko, Judge of the International Criminal Court, 
Lecture to the Irish Human Rights Center, National University of Ireland, Galway (June 
24, 2008) (on file with author). /d. Though not currently operative, the crime against 
aggression is stipulated in the Rome Statute Article 5(1) (d) and (2) which states, “The 
court shall exercise jurisdiction over the crime of aggression once a provision is adopted 
in accordance with articles 121 and 123 defining the crime and setting out the condi- 
tions under which the Court shall exercise jurisdiction with respect to this crime. Such 
a provision shall be consistent with the relevant provisions of the Charter of the United 
Nations” 


30 +=Former President Arthur N. R. Robinson reintroduced to the UN General Assembly 
the need for the establishment of an International Criminal Court, in part to combat 
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been plagued for years with a large-scale illicit drug epidemic and sought to combat 
international trafficking and stem the flow of contraband into its sovereign jurisdic- 
tion by establishing an international criminal sanctioning body. Other states parties 
of the UN subscribed to this initiative but instead of drug trafficking chose to follow 
the tradition of Nuremberg and changed the mandate to reflect the more serious 
crimes of genocide, aggression, war crimes and crimes against humanity. 

In December 1994, General Assembly Resolution 49/53 established an ad hoc 
committee to review the major substantive and administrative issues arising from 
the draft statute prepared by the International Law Commission pursuant to the es- 
tablishment of a permanent international criminal court. In December 1998, General 
Assembly Resolution 53/105 called for the Secretary General to convene the prepara- 
tory commission to discuss ways to enhance the effectiveness and acceptance of the 
Court established under the Statute of Rome.” Ultimately, the International Criminal 
Court was heralded as “a global commitment to hold dictators and other perpetrators 
of gross [human rights] violations accountable for their crimes. 

The Rome Statute provides for a unique jurisdictional capability, structural safe- 
guards and enforcement mechanisms that are designed to complement its mandate 


drug trafficking and the GA voted to refer it to the International Law Commission to 
resume its efforts to draft a statute. Coalition for the International Criminal Court, His- 
tory of the ICC, at 1, at http://www.iccnow.org/?mod=icchistory (last visited Aug. 11, 
2008). The former President was subsequently installed on the Board of Directors of 
the Victims Trust Fund. Press Release, International Criminal Court, Election of Mr. 
Arthur N.R. Robinson to the Board of Directors of the Victims Trust Fund (20 June 
2006) see (ICC-ASP-20060620-139-En), available at http://www.icc.cpi.int/pressre- 
lease_details&id=152&1=en.html (last visited Aug. 11, 2008). 

31 In its comments to the Ad Hoc Committee on the Establishment of an International 
Criminal Court on March 30, 1995, the United States opposed the inclusion of narcotics 
crimes within the court’s jurisdiction. United Nations General Assembly, Comments Re- 
ceived Pursuant to Paragraph 4. of General Assembly Resolution 49/53 on the Establish- 
ment of an International Criminal Court, Mar. 31, 1995, p. 8 A/AC.244/1/Add.2. 

32 Subsequent to Resolution 49/53 in December 1994 and prior to Resolution 53/105 in 
December 1998, the General Assembly passed three additional resolutions dealing 
with the proposed International Criminal Court: Resolution 50/46 (Dec.1995) estab- 
lishing the Preparatory Committee; Resolution 51/207 (Dec. 1996) reaffirming the 
Preparatory Committee and directing it to submit a draft statute of the international 
criminal court for consideration and finalization by a diplomatic conference of pleni- 
potentiaries to be held in 1998; and Resolution 52/160 (Dec. 1997) accepting the of- 
fer of the government of Italy to host the conference in accordance with Resolution 
51/207. Resolutions 54/105 (Dec. 1999), 55/155 (Dec. 2000), and 56/85 (Dec. 2001) all 
called for the Preparatory Committee to, inter alia, reconvene and “discuss ways to 
enhance the effectiveness and acceptance of the Court,’ and Resolution 57/23 (Nov. 
2002) dealt with the performance of ministerial functions. Rome Statute of the In- 
ternational Criminal Court, General Assembly Resolutions, available at http://www. 
un.org/law/icc/gares/gares.htm. 


33 Human Rights First, The International Criminal Court, at http://www.humanrightsfirst. 
org/international_justice/icc/icc.htm [hereinafter Human Rights First]. 
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as an international body and befitting a permanent Court with an international legal 
personality.** It is also designed with the idea in mind of diminishing the politiciza- 
tion of the Court, particularly with respect to the targets of prosecution. While all 
courts suffer from some political pressure, and perhaps even more so in an interna- 
tional medium, efforts calculated to reduce outside influences and provide greater 
protections for the ICC are essential for maintaining judicial integrity. 


ICC Format and Scope 


The Preamble to the Rome Statute emphasizes that the most serious crimes must not 
go unpunished,* either by the national authority or through international coopera- 
tion and that such “grave crimes threaten the peace, security and well-being of the 
world,’ establishing eradication of impunity as its principal mandate. Moreover, the 
Preamble reaffirms the validity of the UN Charter,” stresses the complementarity 
of the Court’s jurisdiction,** and calls for the creation of a permanent international 
criminal tribunal “[d]etermined to these ends and for the sake of present and future 
generations, to establish an independent permanent International Criminal Court in 
relationship with the United Nations system, with jurisdiction over the most serious 
crimes of concern to the international community as a whole”? Thus, in addition to 
being an independent and permanent body, reinforcing the Court’s quintessential 
mandate is to end impunity. Furthermore, it is designed to fundamentally limit politi- 
cization of prosecutions and must, in order to obtain consensus, draw jurisprudence 
from the major legal systems.*° The Rome Statute provides for heightened sensitiv- 
ity to victims’ rights,* but lacks many of the enforcement capabilities of its national 


34 Rome Statute, supra chap. I, note 1, art. 4(1). Article 4(1) of the Rome Statute, Legal Status 
and Powers of the Court, specifies, “The Court shall have international legal personality. 
It shall also have such legal capacity as may be necessary for the exercise of its functions 
and the fulfillment of its purposes” 

35 Id. Paragraph 5 of the Rome Statute declares that the ICC is “[d]etermined to put an end 
to impunity for the perpetrators of these crimes and thus to contribute to the prevention 
of such crimes.’ 

36 Id. at Preamble, para. 3. 

37 Id. Rome Statute Preamble paragraph 7 states, “Reaffirming the purposes and principles 
of the Charter of the United Nations, and in particular that all States shall refrain from 
the threat or use of force against the territorial integrity or political independence of any 
State, or in any other manner inconsistent with the Purposes of the United Nations.’ 

38 Id. at Preamble, para. 10. 

39 Id. at Preamble, para. 9. 

40 Id. The necessity of international consensus is expressed in paragraph 4. of the Preamble 
which states, “[a]ffirming that the most serious crimes of concern to the international 
community as a whole must not go unpunished and that their effective prosecution must 
be ensured by taking measures at the national level and by enhancing international coop- 
eration.” 

41 Id. Paragraph 2 of the Preamble to the Rome Statute expresses the Court’s consideration 
for victims by stating that it is “[mJindful that during this century millions of children, 
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counterparts. By limiting political interference and establishing a permanent corpus, 
the ICC can deter massive human rights violations and help manage conflict atroci- 
ty. 

The Rome Statute is divided into the Preamble and thirteen parts. Part 1 (Estab- 
lishment of the Court), Part 4 (Composition and Administration of the Court), Part 
9 (International Cooperation and Judicial Assistance), Part 12 (Financing), and Part 
13 (Final Clauses) deal mostly with the formation and administrative aspects of the 
Court. Parts 2 (Jurisdiction, Admissibility and Applicable Law), 3 (General Principles 
of Criminal Law), 6 (The Trial) and 8 (Appeal and Revision) apply to the procedural 
and substantive legal bases of the Court, including the elements of the substantive 
offenses, defenses, the rights of the accused, reparations to victims and sentencing. 
Part 4. of the Rome Statute defines the responsibility and authority of judicial cham- 
bers, Part 5 the investigations and powers of the office of the prosecutor, Part 7 the 
penalties and Partio enforcement. Part 11 establishes the duties of the Assembly of 
States Parties affording one vote per nation® and other administrative and budgetary 
competences. Additionally, the Assembly of States Parties has adopted the Rules of 
Procedure and Evidence** consisting of 225 rules formatted generally to correspond 
to the provisions laid out in the Rome Statute and establishing the rules of Court, 
jurisdiction, admissibility, rights of the accused and victims, obligations of interna- 
tional cooperation and judicial assistance, penalties and enforcement. 

The Court is composed of eighteen judges,*® six in each of the three departments 
of pre-trial, trial and appeals. They serve for nine-year terms which are non-renew- 
able.*® Pre-trial judges authorize and oversee the investigations conducted by the 
Prosecutors’ office’ and deal with pre-trial matters including admissibility and issue 
warrants.** Trial judges conduct trials.*? Appellate Chambers hear appeals,°° regular 


women and men have been victims of unimaginable atrocities that deeply shock the con- 
science of humanity.” 

42 See generally \Wasana Punyasena, Conflict Prevention and the International Criminal 
Court: Deterrence in a Changing World, 14 Micu. St. J. INt’L L. 39 (Feb. 2005). 

43 Rome Statute, supra chap. I, note 1. Article 112(7) of the Rome Statute articulates that, 
“Each State Party shall one vote. Every effort shall be made to reach decisions by consen- 
sus in the Assembly and in the bureau. If consensus cannot be reached, except as other- 
wise provided in the statute: (a) Decisions on matters of substance must be approved by 
a two-thirds majority of those present and voting provided that an absolute majority of 
States Parties constitutes the quorum for voting. (b) Decisions on matters of procedure 
shall be taken by a simple majority of States Parties present and voting’ 

44 Rules of Procedure and Evidence, adopted by the Assembly of States Parties, first sess., 
New York, 3-10 September 2002, ICC-Asp/1/3 [hereinafter Rules]. 

45 Rome Statute, supra chap. I, note 1, art. 36(1), 

46 Id. at art. 36(9)(a). 

47 Id. at arts. 53(3)(a)(b) and 56(1)(c). 

48 Id. at art. 57(3)(a). 

49 Id. at art. 64. 

50. Id. at art. 83. 
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and interlocutory,” and establish a body of precedent including dissenting opinions. 
The Appellate judges must remain in that division all nine years, while the judges 
from the other divisions may rotate. In picking the judges, the Assembly of States will 
select no more than two judges from any single state* and will attempt to establish a 
gender balance in the Court. 

Prosecutors can initiate and investigate allegations proprio motu® and are argu- 
ably the most vulnerable to political pressures. Indeed, the specter of a politically mo- 
tivated prosecutor is one of the chief objections the United States has voiced against 
the ICC (e.g. the Chief Prosecutor, Luis Moreno Ocampo, has already received, and 
declined, requests to inquire into the politically charged U.S. conduct in the most 
recent war against Iraq).** Prosecutors in the ICC are held to a higher burden of 
professional conduct than in many legal systems as they are obliged to investigate 
exculpatory and inculpatory theories equally: 


The Prosecutor shall: (a) In order to establish the truth, extend the investigation to cover all 
facts and evidence relevant to an assessment to whether there is criminal responsibility un- 
der this statute, and, in doing so, investigate incriminating and exonerating circumstances 
equally.®> 


While prosecutors in most jurisdictions are held to a high ethical standard, usually 
being required to turn over exculpatory evidence found in the ordinary course of an 
investigation, this provision is more demanding as it mandates not only turning over 
exculpatory evidence, but actively searching for it. 

Another issue that has arisen is a tension in the Rome Statute concerning the 
prosecutor’s obligation to provide discovery. Under Article 54(3)(e) of the Rome Stat- 
ute the Prosecutor may “[a]gree not to disclose ... documents or information that the 
Prosecutor obtains on the condition of confidentiality and solely for the purpose of 


51 Jd. at art. 82. 
52 Id. at art. 36(7). 
53 Id. at art. 15. (Proprio motu means by one’s own motion, or own initiative). 


54 Ocampo has had both formal and informal discussions with various countries relating 
to early complaints sounding in the crime of aggression for illegally waging war against 
Iraq. The Court has not defined aggression and therefore cannot prosecute these crimes. 
James Podgers, An Unused Weapon, 37 A.B.A. J. E-REp. 1, Sept. 19, 2003. Moreover, ac- 
cording to an editorial in the Christian Science Monitor dated June 25, 2004 more than 
100 complaints have been filed before the Court against Americans. The editorial pos- 
tulates that Americans are in danger of political prosecution from the ICC based largely 
on the U.S. action against Iraq and the Abu Ghraib prison scandal, but ignores the fatal 
jurisdictional constraints of a prosecution of U.S. personnel in Iraq as neither the U.S. nor 
Iraq are signatories to the Rome Statute. See Wary US Eye on UN Court, Commentary: 
The Monitor’s View, June 25, 2004, at http://www.csmonitor.com/2004/0625/po8so3- 
comv.html. 


55 Rome Statute, supra chap. I, note 1, art. 54(1)(a). 
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generating new evidence ...”°° This provision is designed to ensure the safety of wit- 
nesses who may face retaliatory measures. However, under article 67(2), the defense 
is entitled to any evidence that may exculpate or mitigate the guilt of the accused or 
which may affect the credibility of prosecution evidence. Therefore, if the prosecutor 
reviews evidence on the basis of confidentiality and comes upon exculpatory, miti- 
gating or creditability evidence, s/he has a conflict of duty. This issue came about in 
the Lubanga case and resulted in an in-camera review by trial chambers.°*” 


The prosecutors represent the Assembly of States at trial.** The Assembly of States 


votes on management, budget, elements of the crimes, and rules of procedure and 
evidence, and elects judges and prosecutors,” but does not select the targets of pros- 
ecution nor is there any mechanism for them to exercise authority to exempt targets. 
The Judges elect the President, and the Registry is set up like a clerk’s office to oversee 
the administrative and personnel matters.°° Investigations and prosecutions may also 
be initiated by individual State Parties and/or at the behest of the Security Council.” 


In addition to the safeguards for the accused provided by international human 


rights dicta, discussed in the preceding chapter and provided for in the Rome Stat- 
ute,” the ICC provides for many common defenses. Article 31 of the Rome Statute 
makes provisions for the defense of insanity: 


[ ... aperson shall not be criminally responsible if, at the time of that persons conduct:] The 
person suffers from a mental disease or defect that destroys that person's capacity to ap- 
preciate the unlawfulness or nature of his or her conduct, or capacity to control his or her 
conduct to conform to the requirements of law.® 


Thus, the ICC allows for both widely recognized common law insanity defenses of 
“irresistible impulse” and the “McNaughton rule.’ Article 31 also provides for the de- 
fenses of voluntary and involuntary intoxication, self-defense and defense of others, 
and the defense of “duress resulting from the threat of imminent death or of continu- 
ing or imminent serious bodily harm against that person or another person. This 
particular defense is most applicable in situations, inter alia, concerning child soldiers 
who have been coerced into service, often under threat of death. 


56 
57 


58 
59 
60 
61 
62 
63 
64. 


Id at art. 54(3)(e). 


For a more detailed summary and review of admissibility issues, see Michela Miraglia, 
Admissibility of Evidence, Standard of Proof, and Nature of the Decision in the ICC Con- 
firmation of Charges in Lubanga, 6 J. INT'L CRIM. JusT. 489 (July 2008). 


Rome Statute, supra chap. I, note 1, at art. 42. 
Id. at art. 112. 

Id. at arts. 43-44. 

Id. at art. 14. 

Id. at art. 21(3). 

Td. at art. 31(1)(a). 

Td. at art. 31 (1)(d). 
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Article 69 provides for a limited application of the so-called “exclusionary rule’ It 
provides: 


Evidence obtained by means of a violation of this Statute or internationally recognized 
human rights shall not be admissible if: (a) [T]he violation casts substantial doubt on the 
reliability of the evidence; or (b) [T]he admission of the evidence would be antithetical to 
and would seriously damage the integrity of the proceedings.°° 


This less than expansive provision provides for a limited application of the exclu- 
sionary rule, which is distinct from U.S. jurisprudence (where there is a qualified 
right to have evidence excluded solely based on it being illegally obtained). Unlike 
the US. process, the ICC applies a two-prong inquiry: one, whether the evidence was 
obtained illegally and two, whether the violation substantially impeaches the reli- 
ability of the evidence or diminishes the Courts integrity. The second prong creates 
an additional burden of proof for the accused. Not all illegally obtained evidence is 
unreliable, but it almost always violates the rights of the accused and, in either case, 
its admission fails to create a deterrent for official violation as a matter of policy.® 
Moreover, the Courts integrity test seems to create a vague standard of little use to 
defense or prosecution. The second prong also begs the question — if the reliability of 
the evidence were in substantial doubt or of such a character that it would damage 
the integrity of the proceeding, then it wouldn't be admissible whether it was legally 
obtained or not under Article 69(3) and generally accepted principles of criminal 
law in national legal systems. Therefore, the first prong becomes irrelevant and the 
Court's consideration of the legality of the evidence is pointless, and the accused’ 
protection seems illusory. 

On the other hand, among the significant features of the ICC is its autonomy. Its 
design, which includes the functions of investigation, trial and appeal in four organs 
(the Presidency, the Office of the Prosecutor, the Registry and the Trial Chambers)” 
under one international rubric, insulates the Court from UN Security Council scru- 
tiny. The Security Council is authorized under the Rome Statute to make referrals of 
situations to the ICC Office of the Prosecutor and it is empowered to order deferrals 
of prosecutions for a period of up to 12 months, but it can not dictate jurisdiction or 
eliminate funding as it can with the ad hoc tribunals.** While the structure of the ICC 
allows for autonomy, it is also designed to work within the general framework of the 
UN. As with any comparable treaty the UN is the depository of the Rome Statute, 
but the Statute also has several provisions establishing other UN ties. The Preamble 


65 Id. at art. 69(7). 

66 See generally Daniel Naymark, Violations of the Rights of the Accused at International 
Criminal Tribunals: The Problem of a Remedy, 4). INT'L L. & INT'L REL. 1 (Summer 2008); 
see also David Scheffer, The Constitutionality of the Rome Statute of the International 
Criminal Court, 98 J. CRIM. L. & CRIMINOLOGY 983 (Spring 2008). 

67 Rome Statute, supra chap. I, note 1, at art. 34. 

68 Id. 
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to the Rome Statute (paragraph 7) provides for a close relationship between the UN 
and the ICC and states: 


Reaffirming the principles and purposes of the Charter of the United Nations, and in par- 
ticular that all states shall refrain from the threat or use of force against the territorial in- 
tegrity or political independence of any State, or in any other manner inconsistent with the 
purposes of the United Nations. 


Also, other provisions of the Rome Statute call for cooperation with the UN includ- 
ing Article 2 mandating a relationship between the Court and the UN, and Article 16 
(Deferral of investigation or prosecution) which allows that: 


No investigation or prosecution may be commenced or proceeded with under this Statute 
for a period of 12 months after the Security Council, in a resolution adopted under Chapter 
VII of the Charter of the United Nations, has requested the Court to that effect, that re- 
quest may be renewed by the Council under the same conditions. 


Moreover, the ICC may accept referrals by the Security Council for investigations 
and prosecutions of UN members even if they otherwise do not satisfy the territo- 
rial jurisdictional requirements under Article 12(2)(a)(b) of the Statute under Article 
13(b) which grants jurisdiction to the Court if “[a] situation in which one or more 
of such crimes appears to have been committed is referred to the Prosecutor by the 
Security Council acting under Chapter VII of the Charter of the United Nations.” 

The quasi-legislative function of the Assembly of States is unique among interna- 
tional organizations because, while working groups of the UN draft particularized 
resolutions on an ad hoc basis, the Assembly of States permanently sits and “legis- 
lates” both substantive and procedural rules for the ICC. In neither case however, 
is there a complete break from traditional understandings of the authority of inter- 
national organizations. The ICC attempts to incorporate general accountability for 
all states and fundamental fairness in a permanent structure without instituting a 
complete break from the UN system. 

Another ICC feature considered unusual from a common law perspective is the 
central role played by victim(s) in the prosecution. At common law, a victim is typi- 
cally relegated to the function of witness for the prosecution and has no real legal 
authority regarding how the case is conducted. Under the Rome Statute, victims are 
parties to the proceedings and play an integral role at both the trial stage and dur- 
ing the pre-trial investigation. The ICC has been described as providing for “ground 
breaking victim participation’ Witnesses are empowered by being represented by 
counsel at trial and have the ability to file motions (including pre-trial motions). The 
Rome Statute states: 


69 Susana SACouto & Katherine Cleary, Victim's Participation in the Investigations of the In- 
ternational Criminal Court, 17 TRANSNAT’L L. & CONTEMP. PRoBS. 73 (Winter 2008). 
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Where the personal interests of the victims are affected, the Court shall permit their views 
and concerns be presented and considered at stages of the proceedings determined to be 
appropriate by the Court and in a manner that is not prejudicial to or inconsistent with the 
rights of the accused and a fair and impartial trial. Such views and concerns may be pre- 
sented by the legal representatives of the victims where the Court considers it appropriate, 
in accordance with the Rules of Procedure and Evidence.” 


This provides for a more active role for victims and is sensitive to rising notions of 
transitional justice. In the situation of the Democratic Republic of the Congo, the 
Pre-Trial Chambers found that the role of the victims, as parties, begin at the pre- 
trial stage and ordered the prosecution to amend its complaint to reflect additional 
victims and offenses.” Furthermore, the Rome Statute also provides for more con- 
ventional remedies for victims of crimes; Article 75 of the Rome Statute provides for 
reparations to victims” and Article 79 provides for the establishment of a Trust Fund 
for the benefit of victims and the families of victims of crimes within its jurisdiction.” 


70 Rome Statute, supra chap. I, note 1, at art. 68(3); see also Rules 89-95 of the ICC Rules of 
Evidence and Procedure. Rules, supra note 44. 

71 ~~ Inearly 2006, the Pre-Trial Chambers found, “The Chamber considers that the participa- 
tion of victims during the stage of investigation of a situation does not per se jeopardize 
the appearance of integrity and objectivity of the investigation nor is it inherently incon- 
sistent with basic considerations of efficiency and security.’ The Situation of the Demo- 
cratic Republic of the Congo, No. ICC-01/04-101 tEN-Corr 22-03-2006 1/43 SL PT. 

72 Rome Statute, supra chap. I, note 1. Article 75 of the Rome Statute states, “1. The Court 
shall establish principles relating to reparations to, or in respect of, victims, including res- 
titution, compensation and rehabilitation. On this basis, in its decision the Court may, ei- 
ther on request or on its own motion in exceptional circumstances, determine the scope 
and extent of any damage, loss and injury to, or in respect of, victims and will state the 
principles on which it is acting. 2. The court may make an order directly against a con- 
victed person specifying appropriate reparations to, or in respect of, victims, including 
restitution, compensation or rehabilitation. Where appropriate, the Court may order that 
the award for reparations be made through the Trust Fund provided for in Article 79. 3. 
Before making an order under this article, the Court may invite and shall take account of 
representations from or on behalf of convicted persons, victims, other interested parties 
or interested States. 4. In exercising its power under this article, the Court may, after a 
person is convicted of a crime within the jurisdiction of the Court, determine whether, 
in order to give effect to an order which it may make under this article, it is necessary to 
seek measures under Article 93, paragraph 1. 5. A State Party shall give effect to a decision 
under this article as if the provisions of article 109 were applicable to this article. 6. Noth- 
ing in this article shall be interpreted as prejudicing the rights of victims under national 
or international law’ 


73 Id. Article 79 of the Rome Statute states, “1. A Trust Fund shall be established by decision 
of the Assembly of States Parties for the benefit of victims of crimes within the jurisdic- 
tion of the Court, and of the families of such victims. 2. The Court may order money 
and other property collected through fines or forfeiture to be transferred, by order of the 
Court, to the Trust Fund. 3. The Trust Fund shall be managed according to criteria to be 
determined by the Assembly of States Parties.’ 
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Occasionally, victims do not want prosecutions to commence, either because of 
fears of reprisals, or the personal nature of some crimes — particularly rape, or the 
fears of disrupting the peace process in conflict zones. In these cases, the account- 
ability to victim’s wishes must be balanced with the need for aggressive prosecution 
to deter future like-kind criminal activity and to “ensure the historic momentum to- 
ward accountability’”* While no court is immune to the concerns of the victims, the 
ICC may be more sensitive than most given the international nature of its mandate 
(greater likelihood of reprisals and peace vs. justice issues), and its greater doctrinal 
sensitivity to victims rights. 

A threshold hurdle when creating an international institution and drawing from 
varying different cultural traditions is the difficulty of overcoming competing meth- 
odology and practices. Certainly this is true with law. The framers of the Rome Stat- 
ute and the Rules of Evidence and Procedure were confronted with the difficulty 
of establishing a legal system upon which all members could agree.” They loosely 
followed the ad hoc model of the ICTY and settled on a compromise system incor- 
porating elements of both continental and common law.” Inasmuch as many states 
parties follow one of these legal traditions, a workable consensus has been achieved.” 
Those aspects of international treaty law or customary international law, such as war 
crimes and the elements of the crime of genocide, do not represent a great depar- 
ture from national practice as they had already achieved international consensus via 
treaty and are thereby at least recognized and often incorporated within the national 
legal structure of states parties. The choice of law difficulties arise in response to such 


74 See J. Alex Little, Balancing Accountability and Victim Autonomy at the International 
Criminal Court, 38 GEO. J. INT’L L. 363 (Winter 2007). 

75 Helen Brady, The System of Evidence in the Statute of the International Criminal Court, 
in EssAYS ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 286 
(Flavia Lattanzi & William Schabas eds., 2000). 


76 See generally RICHARD May & MARIEKA WIERDA, INTERNATIONAL CRIMINAL EvI- 
DENCE (2002); RODNEY DIXON & KARIM KHAN, 2 ARCHBOLD INTERNATIONAL PRAC- 
TICE, PROCEDURE AND EVIDENCE OF INTERNATIONAL CRIMINAL CourRTS (2005); Kev- 
in R. Gray, Evidence Before the ICC, in THE PERMANENT INTERNATIONAL CRIMINAL 
Court: LEGAL AND Po icy ISsuEs 287-314 (Dominic McGoldrick, Peter Rowe & Eric 
Donnelly eds., 2004). 


77 Early concerns over choice of law were raised by several parties during the negotiating 
history of the Rome Statute. These concerns included afears that the Islamic legal system 
would be overlooked. In it’s comments on the establishment of an international crimi- 
nal court, the Islamic State of Sudan noted, “... the representation of the Islamic penal 
legislation as a comprehensive and independent system that is rich in human experience 
and is authoritative for a large numbers of countries should not be overlooked” Among 
other issues the Sudan remarks expressed consternation over the lack of a death pen- 
alty, “[t]he exclusion of capital punishment from the penalties to be applied by the court 
would mean the partial abandonment of the principle of retaliation stipulated in Islamic 
law ...” United Nations General Assembly, Comments Received Pursuant to Paragraph 4. 
of General Assembly Resolution 49/53 on the Establishment of an International Criminal 
Court, March 30, 1995, p. 5 A/AC.244/1/Add.1. 
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issues as the admissibility of evidence, particularly hearsay evidence, right to cross 
examine adverse witnesses, burdens of proof, anonymous witnesses and the role of 
the relevant parties (judges, prosecutors and defense attorneys), discovery obliga- 
tions, the propriety of the practice of plea bargaining, to say nothing of the role of 
victims. When dealing with these issues the influence of the ICTY/ICTR on the ICC 
becomes apparent. Article 69(3) of the Rome Statute states: 


The parties may submit evidence relevant to the case, in accordance with article 64. The 
Court shall have the authority to request the submission of all evidence that it considers 
necessary for the determination of the truth.” 


The counterpart for this provision in the ICTY is Rule 89(c) of the Rules of Procedure 
and Evidence, which states: 


A Chamber may admit any relevant evidence which it deems to have probative value.” 


These bases for the introduction of evidence consist of relevance and necessity re- 
quirements and are distinct from the common law system that incorporates compli- 
cated rules for admission, including hearsay rules and exceptions, but are nonethe- 
less, common to both the Rome Statute and the ad hocs.*° On the other hand, both 
ad hocs and the ICC conform to the common law principle that provides that the 
probative value of the evidence must outweigh its prejudicial effect. Rule 89(D) of 
The Rules for the ICTY states: 


A Chamber may exclude evidence if its probative value is substantially outweighed by the 
need to ensure a fair trial.™ 


Article 69(4) of the Rome Statute states: 


The Court may rule on the relevance and admissibility of any evidence, taking into account, 
inter alia, the probative value of the evidence and any prejudice that such evidence may 
cause to a fair trial or to a fair evaluation of the testimony of a witness, in accordance with 
the Rules of Procedure and Evidence. 


Thus, there are some exceptions to the open admissibility practice of the interna- 
tional criminal courts common to both the ad hocs and the ICC. Indeed, “... there is 
no general rule excluding hearsay or indirect evidence, although it seems likely that 


78 Rome Statute, supra chap. I, note 1, at art. 69(3). 

79 Rules, supra note 44. 

80 WILLIAM SCHABAS, AN INTRODUCTION To THE INTERNATIONAL CRIMINAL COURT 
294 (3d ed. 2007). 

81 Rules, supra note 44. 

82 Rome Statute supra chap. I, note 1, at art. 69(4). 
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in the ruling of the admissibility of such evidence the Court will be guided by ‘hearsay 
exceptions generally recognized by some national legal systems, as well as the truth- 
fulness, voluntariness and trustworthiness of the evidence, as appropriate.” 

The ruling in the ICTY Tadic¢ case also reveals the similarity and differences be- 
tween the ad hocs and the ICC. The Rome Statute allows for the application of “the 
principles and rules of international law”** as a source of its jurisprudence, which 
includes prior decisions of other international tribunals, such as the ICTY. In articu- 
lating no formal hearsay exceptions to the admission of evidence, the Court in Tadié 
also found that under certain circumstances the identity of a witness may remain 
anonymous.*> Under U.S. constitutional law this violates the accused’s sixth amend- 
ment right to ‘confront witnesses’ but more closely corresponds to some continental 
law practices. Whether the ICC has provisions for anonymous witnesses is subject 
to debate. Rome Statute article 68(1) and rule 87(3) of the ICC Rules of Evidence and 
Procedure empower the Court to take steps to protect and provide for the safety 
of victims and witnesses®* but many conclude that they fall short of Tadié.’’ This 
issue has not come before the ICC- how they will rule is a matter of some debate. 
The Rome Statute does allow for the confidentiality of evidence used for investiga- 
tory purposes under Article 54(3)(e)(f)* and, like the ICTY, for greater limitations 
on cross-examination of witnesses as there is no unfettered right to cross-examine, 
though the defense is entitled to the same treatment as the prosecution.®® Consistent 
with common law traditions and opposed to European based inquisitorial systems, 
both the ad hoc tribunals and the ICC maintain competence for a plea bargaining 
function.°° 

Essentially, the gravamen of the conflict comes down to the ancient traditions of 
the inquisitorial system from continental Europe (as adopted by most of the former 
European colonies) versus the adversarial system from Great Britain (as adopted by 
most of the former British colonies or commonwealth states, including the United 
States). Like the ad hoc courts before it and for the sake of consensus, the ICC has 


83. SCHABAS, supra note 80, at 294, citing Tadié (IT-94-1-T), Opinion and Judgment, May 7, 
1997, 36 ILM 908, 112 ILR1, para. 555 (1997). 

84 Rome Statute, supra chap. I, note 1, at art. 21(1) (b). 

85 ‘Tadié (IT-94-1-T), Decision on the Prosecutor’s Motion Requesting Protective Measures 
for Victims and Witnesses, para. 28 (Aug. 10, 1997). 

86 Rule 87(3) of the Rules of Evidence and Procedure provides for in camera reviews, re- 
straining the public release of witness identity and the use of a pseudonym for witnesses 
in certain cases. See Rules supra at note 44. Rome Statute article 68(1) states “The Court 
shall take appropriate measures to protect the safety, physical and psychological well-be- 
ing, dignity and privacy of victims and witnesses. Rome Statute supra chap. I, note 1. 


87 Professor Schabas concludes, “[T]he implications of this provision [Rule 87(3)] would 
seem to be that a truly anonymous witness does not fall within the ‘special measures’ 
permitted by Article 68(1) [Rome Statute]. SCHABAS supra note 80, at 336. 

88 Rome Statute, supra chap. I, note 1, at art. 54(3)(e)(f). 

89 Id. (1997) at art. 67(1)(e). 

90 Id. at art. 65. 
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been confronted with the task of creating a common law and continental hybrid to 
be applied to the ICC." Some scholars hypothesize that the disparity between the 
common law and continental law systems cannot be bridged and argue that it limits 
the courts ability to guarantee due process to the accused because of such consid- 
erations as “... lengthy pre-trial detention without a real possibility of provisional 
release, the use of affidavits and transcripts instead of live witnesses at trial, the ab- 
sence of juries, and the right of prosecutorial appeal’®? However, raising these issues 
reveals the common law bias of those authors and presupposes that only a common 
law system provides for due process and other well-regarded legal systems do not. 
Indeed, in what legal system, including the common law, would defendants accused 
of crimes as grave as genocide or mass murder realistically be eligible for provisional 
release?? Would those accused of mass murder have a chance of bond in any U.S. 
Court? Moreover, the use of affidavits and transcripts are routinely used in some 
circumstances in common law states when the witness is unavailable and prosecutors 
have a limited right to appeal certain court rulings, including interlocutory appeals 
without trespass to firmly established common law principles of due process. 

Certainly the conflict over choice of law and jurisprudence runs deep, but the 
compromise system established by the ad hocs and largely adopted by the ICC has 
been tested in the crucible of international criminal law and appears to have molded 
into a fair and workable structure. This conflict has arguably been assuaged by a hy- 
brid system implemented under the Rules of Procedure and Evidence and includes, 
inter alia, such practices as the right to limited cross-examination and the qualified 
introduction of hearsay evidence.** Indeed, disagreements continue to persist in na- 
tional legal systems, but like the ICTY, the validity of the jurisprudence of the ICC as 
a workable format is the product of generalized international consensus. 


91 Geoffrey Nice QC and Phillippe Valliéres-Roland, Procedural Innovations in War Crimes 
Trials, 3 J. INT’L CRIM. JUST. 354 (May 2005). 

92 Gregory Gordon, Toward an International Criminal Procedure: Due Process Aspirations 
and Limitations, 45 COLUM. J. TRANSNAT’L L. 635 (2007). 

93 Conversely, however, in the ICC case of Jean-Pierre Bemba Gombo (Central African Re- 
public), conditional provisional release was granted by Pre-Trial Chambers II on August 
14, 2009 — but ultimately rescinded by the Appeals Chamber on December 2, 2009 on 
factual grounds. Press Release, International Criminal Court, Appeals Chambers of the 
International Criminal Court Reverses the Decision on the Interim Release of Jean-Pierre 
Bemba (December 2, 2009) ICC-CPI-20091202-PR482 at http://www.icc-cpi.int/menus/ 
icc/situations%20and%20ocases/situations/situation%20icc%2 ... (last visited Jan. 3, 2010). 
Additionally, in the case of Bahr Idriss Abu Garda, from Sudan, the Pre-Trial Chambers 
ordered a conditional release akin to house arrest, but this case included the voluntary 
surrender of the accused and the order was granted prior to the Confirmation hearing on 
the charges against Garda. 


94 See generally the ICC Rules of Procedure and Evidence, supra note 44; see also Megan 
Fairlie, The Marriage of Common and Continental Law at the International Criminal 
Tribunal for the Former Yugoslavia and its Progeny, Due Process Deficit, 4 INT'L CRIM L. 
REV. 243 (2004). 
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Under article 21 of the Rome Statute, the hierarchy of law or choice of law in 
the International Criminal Court requires first applying the law of the Rome Statute 
and the Rules of Procedure and Evidence as they are agreed upon by the Assembly 
of States Parties. Next, the Court applies principles of international treaty law and 
international law (including customary international law in peacetime and the law 
of armed conflicts) and thereafter the Court may resort to the laws and general prin- 
ciples of the well-established domestic legal systems of the world. In any event, the 
Court can use its own precedent® and is obliged in all cases to apply and interpret 
law “consistent with internationally recognized human rights ... without any adverse 
distinction founded on grounds such as gender, ... age, race, color, language, religion 
or belief, political or other opinion, national, ethnic or social origin, wealth, birth or 
other status.’’” 

Thus, the Court’s jurisprudence is not only grounded in the precedent of the ad 
hocs but in the generally accepted principles of human rights refined over many 
years, particularly since the conclusion of World War II. This grounding in interna- 
tional human rights law provides a framework for consensus built upon the foun- 
dation of the modern international rights regime accepted by most of the world’s 
nations and establishes a moral and legal basis for the Court in the relatively familiar 
waters common to many if not most states. 


Jurisdiction 


One institutionally constraining factor limiting the reach of the ICC is the narrow 
scope of its jurisdiction. The Court assumes jurisdiction only in the gravest situations 
and is designed to be sensitive to the principles of state sovereignty, except under 
the most unusual circumstances. Under its subject-matter jurisdiction the Court is 
empowered to hear four criminal charges: genocide, crimes against humanity, war 
crimes and the crime of aggression.°* Of the four, the crime of aggression has not yet 
been defined (and is therefore not currently enforceable),°° and there is a seven-year 
opt-out for the enforcement of war crimes (set to expire in July 2009). Moreover, the 
Court distinguishes between the nature of the violation and the gravity of the actual 
harm, to allow for prosecution of only the gravest violations of the four substantive 
offenses. The fourth paragraph in the Preamble to the Rome Statute provides: 


Affirming that the most serious crimes of concern to the international community as a whole 
(emphasis added) must not go unpunished ... *°° 


95 Rome Statute, supra chap. I, note 1, at art. 21(1)(a)(b)(c). 
96 Id. at art. 21 (2). 

97. Id. at art. 21(3). 

98 Id. at art. 5. 


99 =A definition of the crime of aggression will probably head the agenda of the Review Com- 
mittee, which is scheduled for 2010 and charged with reviewing, and where appropriate, 
redrafting the Rome Statute. 


100 Rome Statute, supra chap. I, note 1. 
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Article 1 of the Rome Statute states: 


An International Criminal Court (“the Court”) is hereby established. It shall be a perma- 
nent institution and shall have the power to exercise its jurisdiction over persons for the 


most serious crimes of international concern ... (emphasis added).*** 


Article 5 states: 


The jurisdiction of the Court shall be limited to the most serious crimes of concern to the 


international community as a whole (emphasis added).*°” 


Article 17(1)(d) of the Rome Statute (controlling issues of admissibility) provides that: 


... the Court shall determine that a case is inadmissible where: 
(d) The case is not of sufficient gravity to justify further action by the Court (emphasis 
added).*° 


Thus, the statute’s gravity distinction is well documented.’** Naturally, this raises the 
question of what constitutes sufficient gravity to satisfy the jurisdictional constraint 
for admissibility. The statute refers to “crimes of concern to the international com- 
munity as a whole” which could be read to suggest that only crimes threatening in- 
ternational peace and security would satisfy the gravity requirement. Several of the 
current ICC indictments seem to support this hypothesis such as in the DRC and 
Sudan situations. Moreover, the OTP’s refusal to proceed against the British con- 
cerning the Basra allegations coming out of the Iraq conflict evinces sensitivity to this 
issue. However, since there is no language in Article 17 specifically citing “threats to 
international peace and security” a more appropriate interpretation may be made on 
a contextual basis, by comparing relative global violations. As massive human rights 
violations are unfortunately common and funding for the ICC is notably finite the 
equation becomes simplified. 

The temporal jurisdiction (jurisdiction ratione temporis) of the Court is limited to 
acts that occurred subsequent to the Statute coming into force (July 1, 2002) for states 
that have signed and ratified the treaty and subsequent to accession by states that ac- 
ceded to the treaty thereafter.°> Thus, for example, complaints lodged against the Pol 
Pot regime of the 1970’s are time-barred in the International Criminal Court (though 
not from prosecution by the special UN hybrid court) and calls for the prosecution 
of U.S. personnel for past allegations associated with the Iraq War are in vain as it is 
outside the scope of the Court’s temporal jurisdiction (even if the U.S. immediately 


101 Jd. 
102 Id. 
103 Id. 


104 See generally Margaret M. deGuzman, Gravity and the Legitimacy of the International 
Criminal Court, 32 FORDHAM INT’L L. J. 1400 (May 2009). 


105 Rome Statute, supra chap. I, note 1, arts. 11 and 24. 
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ratified the Statute) and beyond the reach of the Prosecutor's office.’°° Thus, even if 
the U.S. were to ratify the Rome Statute at some future date, prosecutions stemming 
from past acts would still be time-barred. Indeed, pursuant to multiple requests (240 
as of October 2006) for the Prosecutor to use his proprio motu authority to open 
an investigation of U.S. activities in Iraq and elsewhere, the Office of the Prosecutor 
(OTP) refused, citing lack of jurisdiction.°’ This lack of jurisdiction is also grounded, 
in part, on fatal flaws in the subject matter competence because of the current dor- 
mancy of the crime of aggression and territorial jurisdiction because neither the U.S. 
nor Iraq are parties to the Rome Statute. 

While the Court observes a subject matter jurisdictional basis that authorizes 
international authority over certain offenses on the basis of their egregious nature, 
prosecutions must also satisfy territorial jurisdictional requirements. Article 12(2) 
of the Rome Statute provides the preconditions to the exercise of jurisdiction and 
allows that: 


... the Court may exercise its jurisdiction if one or more of the following States are Parties 

to this Statute or have accepted the jurisdiction of the Court in accordance with paragraph 

3: 

(a) The State on the territory of which the conduct in question occurred or, if the crime 
was committed on board a vessel or aircraft, the State of registration of that vessel or 
aircraft; 


(b) The State of which the person accused of the crime is a national.*° 


This provision is highly controversial because under certain conditions it allows for 
ICC prosecution of nationals from states that have not ratified the Rome Statute. It 
allows for the assumption of jurisdiction over nationals from member states, even 
if the alleged crimes were committed in the territory of non-member states, and 
over nationals from non-member states if the alleged crimes were committed in the 
territory of member states.’ This has been a longstanding bone of contention for 
the United States. The U.S. opposes this jurisdictional basis as it could theoretically 
create liability for U.S. personnel accused of crimes committed in ICC jurisdictions, 


106 Among those calling for the prosecution of U.S. personnel is the Sudanese Minister for 
Humanitarian Affairs, Ahmed Harun, himself a target for prosecution with an outstand- 
ing ICC warrant pending, who in 2007 stated that the ICC prosecutor should go after 
USS. President George W. Bush and former Israeli Prime Minister Ariel Sharon before 
prosecuting him (despite the prosecutor’s lack of jurisdiction to pursue either leader). 
Wasil Ali, Darfur War Crime Suspect Asks ICC to Prosecute Bush, Sharon First, SuDAN 
TRIB., Feb. 28, 2007, available at http://www.sudantribune.com/spip.php?article20482. 

107 Communications Received, Office of the Prosecutor http://www.icc-cpi.int/organs/otp/ 
otp_com.html. (last visited Aug. 12, 2008) 


108 Rome Statute, supra chap. I, note 1. 
109 Rome Statute, supra chap. I, note 1, art. 12. 
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despite U.S. non-ratification of the Statute."° The U.S. has argued that because of its 
large contribution of troops for peacekeeping efforts, it is at greatest risk for hav- 
ing its soldiers come under the jurisdiction of the ICC in accordance with Article 
12. It is in response to this basis that most of the U.S. efforts to derail the ICC have 
been focused, see generally infra Chapter 4. In the U.S.-Iraq War example, because 
neither Iraq nor the U.S. is a signatory to the Rome Statute, an incurable territorial 
jurisdictional defect is created. The Court’s jurisdiction must be grounded either in 
the accused’s state of origin or in the state in which the offense allegedly occurred and 
neither the U.S. nor Iraq can provide that basis. Along these lines, personnel from 
Great Britain do not enjoy the same immunity because the U.K. is a signatory to the 
Rome Statute and can technically be held accountable for British violations commit- 
ted in Iraq (or elsewhere). The OTP considered proceeding against the British but, 
in 2006, announced that it would not initiate an official investigation (even though 
it concluded that war crimes had been committed) because it determined that the 
victims were of an insufficient number to satisfy the statute’s gravity requirements 
under Article 17(1)(d).™ 

The Court may hear cases referred by the Security Council, presuming they satisfy 
the subject matter jurisdiction under Rome Statute Article 5. Article 13(b) (Exercise 
of Jurisdiction) specifies that: 


The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in 

accordance with the provisions of this Statute if: 

(b) A situation in which one or more of such crimes appears to have been committed is 
referred to the Prosecutor by the Security Council acting under Chapter VII of the 
Charter of the United Nations.“ 


This provision allows for a Security Council referral of any state, whether an ICC 
member or not, and is tied to Chapter VII powers under the UN Charter, which in 
this case trumps the ICC jurisdictional constraints (other than subject-matter juris- 
diction). This provision provides for several interesting questions such as the obliga- 
tions on the UN to assist in ICC prosecutions (financially, diplomatically or through 
intelligence gathering) of cases they have referred, or at least in refraining from in- 
terfering in those prosecutions. Moreover, this raises the issue of what is the scope 
of the duties of those UNSC parties that abstained or voted against the referral? Can 
the UNSC order the Court to withdraw once a prosecution has been initiated? What, 
if any, is the jurisdictional basis for continued prosecution under Chapter VII if the 
threat to international peace and security has been removed prior to the completion 


110 See Public Affairs Section, U.S. Embassy, Vienna, Aus., Fact Sheet: United States Policy 
on the International Criminal Court, at http://www.usembassy.at/en/download/pdf/icc. 
pdf (last visited May 1, 2005) [hereinafter Fact Sheet: U.S. Policy on the ICC]. 

111. Rome Statute, supra chap. I, note 1, art. 12. 

112 Update on Communications Received by the Prosecutor, Feb. 10, 2006 [hereinafter Up- 
date on Communications], cited in SCHABAS, supra note 80, at 52. 

113. Rome Statute, supra chap. I, note 1. 
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of the Courts adjudication? How compatible is the Chapter VII mandate with the 
Rome Statute or the judicial process in general with respect to the sometimes com- 
peting goals of peace vs. justice? Does the Sudan referral obligate the UN to the path 
of peace with justice or otherwise, intellectually at least, define the parameters of the 
UN peace-making process. With respect to the UN referral of the Sudan situation, 
the Pre-Trial Chambers stated in issuing an arrest warrant for Sudanese President 
Omar al-Bashir that all members of the Security Council have an affirmative obliga- 
tion to assist the Court in the prosecution without regard to their vote on the refer- 
ral,"* has this conclusion been conceded by the Security Council? 
Moreover, Article 16 of the Rome Statue states: 


No investigation or prosecution may be commenced or proceeded with under this Statute 
for a period of 12 months after the Security Council, in a resolution adopted under Chapter 
VII of the Charter of the United Nations, has requested the Court to that effect; that re- 


115 


quest may be renewed by the Council under the same conditions. 


Therefore, if the continued prosecution of a case (whether referred to the ICC by the 
UNSC or otherwise grounded in the jurisdiction of the Rome Statute) interferes with 
the maintenance of international peace and security, it can be temporarily halted 
by the UNSC. The ties between the ICC and the UN provide some basis for exert- 
ing influence over the Court and the U.S., as a permanent member of the Security 
Council, can veto UNSC referrals and lobby for Article 16 deferrals of investigations 
or prosecutions. 

Another limitation on ICC jurisdiction is its adherence to the principle of comple- 
mentarity. Article 17(1)(a)(b) of the Rome Statute states: 


Having regard to Paragraph 10 of the Preamble and article 1, the Court shall determine that 

a case is inadmissible where: 

(a) The case is being investigated or prosecuted by a State which has jurisdiction over 
it, unless the State is unwilling or genuinely unable to carry-out the investigation or 
prosecution; 

(b) ‘The case has been investigated by a State which has jurisdiction over it and the State 
has decided not to prosecute the person concerned, unless the decision resulted from 


the unwillingness or inability of the State genuinely to prosecute."® 


114. Ina press release issued by the ICC dated March 4, 2009 the pre-trial judicial division 
noted that the dispositive part of the U.N.S.C. resolution referring the Sudan case to the 
ICC “expressly urges all States, whether party or not to the Rome Statute,’ as well as in- 
ternational and regional organizations to “cooperate fully” with the Court. Press Release, 
International Criminal Court, ICC Issues a Warrant of Arrest for Omar Al-Bashir, Presi- 
dent of Sudan (March 4, 2009) at http://www.icc-cpi,int/menus/icc/press%20and%20 
media/press%2oreleases/icc%2oissues ... (last visited May 30, 2009). 


115 Rome Statute, supra chap. I, note 1. 
16 Id. 
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This jurisdictional principle is loosely based on the Heisenberg “uncertainty prin- 
ciple” of quantum mechanics developed in the 1920’s, (later called “complementarity” 
by Neils Bohr), which describes the scattering of light waves and the crucial role of 
particles that are complementary to them as they act in concert with the waves to 
assure the stability of the function.” The application of the Heisenberg theory to law 
has also come to be known as complementarity as it provides for the authority of an 
alternate international jurisdictional basis (serving a purpose comparable to that of 
particles vis-a-vis light waves) and allows for the exercise of legal jurisdiction when 
the primary jurisdictional basis fails to function properly — thus providing a failsafe. 
This legal principle, also referred to as “default jurisdiction,’“* allows the state to pros- 
ecute the offender if it chooses (arguably in deference to state sovereignty), and only 
allows the International Criminal Court to hear the matter if the state is unwilling 
or unable to investigate and prosecute in good faith."° The Preamble to the Rome 
Statute provides “... that it is the duty of every State to exercise its criminal jurisdic- 
tion over those responsible for international crimes,””° and “... that the International 
Criminal Court established under this Statute shall be complementary to national 
criminal jurisdictions’* Thus, the principle of complementarity is central to the 
philosophical jurisdictional basis of the Court. The ICC will assume jurisdiction over 
previously tried nationals only if their national trials were conducted in a biased man- 
ner designed to allow them to evade criminal responsibility.’* The ICC will not act as 
a Court of fourth instance,” but neither will it recognize the validity of sham trials. 
By conceding to the states the right to prosecute their own cases involving universal 
crimes, ie., by giving them “the first bite of the apple,’ the ICC is acknowledging the 
state’s sovereign authority. However, by determining if the state is acting in good 
faith vis-a-vis the prosecution, the Court is extending heretofore accepted norms and 


117. Quantum Mechanics, 1925-1927: Triumph of the Copenhagen Interpretation, American 
Institute of Physics at http://www.aip.org/history/heisenberg/pog.htm (last visited Feb. 
14, 2009). 

118 Leila Sadat Wexler, Panel Discussion: Association of American Law Schools Panel on the 
International Criminal Court, 36 AM. CRIM. L. REV. 223, 250 (1999). 


119 Rome Statute, supra chap. I, note 1, art. 20. 
120 Id. at Preamble, para. 6. 

121 Id. at Preamble, para. 10. 

122 Id. at art. 17. 


123 Id. The Preamble to the Rome Statute states, inter alia, “nothing in this Statute shall be 
taken as authorizing any State Party to intervene ... in the internal affairs of any State.” 
Arguably, complementarity could be construed as permitting interference in the internal 
affairs of states and thus violating the principles in the Preamble and those of the Charter 
to the United Nations (Article 2[7]). However, the Rome Statute prohibits State parties 
from interfering in the internal affairs of any state and not the International Criminal 
Court (emphasis added). This provision makes sense as a safeguard to prevent States 
parties from committing acts of aggression on other states in an effort to bring them into 
compliance with the requirements of the Rome Statute but was not intended to tie the 
hands of the Court in taking jurisdiction over a case. 
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exercising more pervasive authority and closing an easy avenue for offending parties 
to avoid liability. It seems unlikely that state leaders who would commit crimes of the 
nature and gravity that fall under the jurisdiction of the Court would stop at domestic 
judicial chicanery — particularly when their own interests are at stake. 

The scope of the ICC’s jurisdiction is one of the more subtle features of its design. 
It carefully limits its scope to a narrow focus and yet, in certain circumstances can 
extend its jurisdiction to nationals of non-member states. The ICC allows states to 
flex their muscles by deferring to national judicial authority through the doctrine 
of complementarity, but reserves the right to look over their shoulders and assume 
jurisdiction if the national authority fails in its duty to conduct appropriate and fair 
investigations and prosecutions. Above all, it is designed to close the “impunity gap” 
by providing an alternative jurisdiction to the national courts when appropriate. In 
some circumstances national courts may be corrupt, lack funds and infrastructure 
for protracted cases or may be under the control of the principal perpetrators. In re- 
sponse to these cases the ICC serves as an alternative, as a vehicle to close the gap. 

The difficulty in this approach turns on identifying when a state is genuinely un- 
able or unwilling to carry out a prosecution or investigation. The determination of 
whether a state is unable to carry out these duties may be simpler than determining 
its willingness. Rome Statute Article 17(3) provides the standard for arriving at the 
ability of a state to prosecute: 


In order to determine inability in a particular case, the Court shall consider whether, due 
to a total or substantial collapse or unavailability of its national judicial system, the State is 
unable to obtain the accused or the necessary evidence and testimony or otherwise unable 


124 


to carry out its proceedings. 


Thus, the inability provision of complementarity refers to a lack of infrastructure 
and is sensitive to states that suffer from great poverty or martial conflict and lack 
the means to proceed (some of the self-referrals by states with cases already pending 
in the ICC bear out the need for this jurisdictional basis as they are war-torn and 
lack the basic judicial infrastructure to mount legitimate prosecutions). On the other 
hand, this standard only provides vague instruction on what constitutes sufficient 
infrastructure. In some cases even marginal limitations on the defense can provide an 
unjust result.’ For instance, in a prosecution for crimes against humanity with rape 
as the predicate offense, would a lack of a DNA or paternity test be sufficient to un- 
dermine the authority of the national court findings on the basis that such evidence is 
necessary to carry out its proceedings? For the time being this question seems moot 
and though it may have increasing relevance in time, inability under Article 17(3) 
is likely to be applied to situations involving states with few or no courthouses or 
trained lawyers or judges and a highly marginalized law enforcement capacity. 


124. Id. 


125 See generally Jessica Almquist, Complementarity and Human Rights: A Litmus Test for 
the International Criminal Court, 30 Loy. L.A. INT’L & Comp. L. REv. 335 (Summer 
2008). 
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The Rome Statute also further qualifies the unwillingness provision of complementa- 
rity. Article 17(2) provides: 


In order to determine unwillingness in a particular case, the Court shall consider, having 
regard to the principles of due process recognized by international law, whether one or 
more of the following exists, as applicable: 

(a) The proceedings were or are being undertaken or the national decision was made for 
the purpose of shielding the person concerned from criminal responsibility for crimes 
within the jurisdiction of the Court referred to in article 5; 

(b) ‘There has been an unjustified delay in the proceedings which in the circumstances is 
inconsistent with an intent to bring the person concerned to justice; 

(c) The proceedings were not or are not being conducted independently or impartially, 
and they were or are being conducted in a manner which, in the circumstances, is 


126 


inconsistent with an intent to bring the person to justice. 


The findings under Article 17(2) consist of factual determinations initially made by 
the OTP and subsequently ruled upon by the Pre-Trial Chambers. Once again, the 
Rome Statute provides scant guidance on what constitutes shielding a person, unjus- 
tified delay or impartial proceedings. However, while Article 17 does not affirmatively 
articulate a standard of proof, the “reasonable basis” burden on the prosecutor speci- 
fied in Article 15 would probably apply to Article 17 hearings as both are pre-trial 
determinations. In any event, the Rules of Procedure and Evidence provide for the 
expansive introduction of evidence by the state affected as Rule 51 states: 


In considering the matters referred to in article 17, paragraph 2, and in the context of the 
circumstances of the case, the Court may consider, inter alia, information that the State 
referred to in article 17, paragraph 1, may choose to bring to the attention of the Court 
showing that its courts meet internationally recognized norms and standards for the inde- 
pendent and impartial prosecution of similar conduct, or that the State has confirmed in 
writing to the Prosecutor that the case is being investigated or prosecuted.’”” 


In the case of Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, the Ap- 
peals Chamber ruling on an interlocutory appeal, found that complementarity bars 
prosecution only if the state of origin has commenced investigations or prosecutions. 
In this case, the accused argued that the proper forum was the national court of 
the Democratic Republic of Congo and that complementarity barred the OTP from 


proceeding in the International Criminal Court. On September 25, 2009, the Court 
held: 


[I]n considering whether a case is inadmissible under article 17 (1)(a) and (b) of the Statute, 
the initial questions to ask are (1) whether there are ongoing investigations or prosecutions, 
or (2) whether there have been investigations in the past, and the State having jurisdiction 


126 Rome Statute, supra chap. I, note 1. 
127 Rules, supra note 44. 
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has decided not to prosecute the person concerned. It is only when the answers to these 
questions are in the affirmative that one has to look to the second halves of sub-paragraphs 
(a) and (b) and to examine the question of unwillingness and inability.’*° 
Thus, in order to prevail, the defense must establish that the national court of original 
jurisdiction is or has instigated investigations or prosecutions and second, that they 
were neither unwilling nor unable to proceed in a bona fide and reasonable fashion. 
On the other hand, the 6" paragraph of the preamble to the Rome Statute provides 
for the duty of States parties to domestically prosecute,’”? but the DRC government 
refused and instead held (and ultimately delivered), the accused to the ICC for trial 
in seeming defiance of the preamble. The Appeals Chamber in the Katanga situation 
confirmed the Trial Chambers decision on this issue and observed: 


The Trial Chamber noted that the term “unwillingness” was defined in article 17 (2) of the 
Statute and referred to “unwillingness motivated by the desire to obstruct the course of 
justice” The Trial Chamber found that there is also a “second form of ‘unwillingness; which 
is not expressly provided for in article 17 of the Statute, [and which] aims to see the person 
brought to justice, but not before national courts.” The Trial Chamber considered that this 
second form of unwillingness was fully in line with the principle of complementarity, which 
was “designed to protect the sovereign right of States to exercise their jurisdiction in good 


130 


faith when they wish to do so. 


Yet, while this treatment arguably conforms to the principles of complementarity 
in accordance with article 17, it does not address the 6"" paragraph of the preamble. 
The Vienna Convention on the Law of Treaties article 31(2) expressly provides for 
the binding (interpretive) effect of preamble provisions." The accused argued that 
the second form of complementarity provides States an unconditional right not to 
prosecute which negates their primary responsibility (in the preamble), unreasonably 
enlarges the definition of “unwillingness,” and obstructs the object and purpose of the 
complementarity principle: 


[I]f States are granted an unconditional right not to prosecute, this would seriously jeopard- 
ize any encouragement of States to prosecute domestically and thereby endanger the cor- 
rect application of the principle of complementarity and would negate this persisting and 


132 


primary responsibility for States to prosecute international crimes. 


The prosecution argued that the defense cannot use the failure of the State of original 
jurisdiction as a bar to prosecution. It provided: 


128 Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, No. ICC-01/04-01/07 OA 
8, para. 78 (Sept. 25, 2009). [hereinafter Katanga]. 


129 Rome Statute, supra chap. I, note 1. 
130 Katanga, supra note 128, at para. 59. 
131 Vienna Convention, supra chap. I, note 13. 
132 Katanga, supra note 128, at para. 63. 
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The Preference [...] is for States to deal with these cases domestically. The Prosecution thus 
works with States to respect and encourage national proceedings. But the Statute imposes 
also the duty on the ICC to act when there is an absence of national proceeding|s] in rela- 
tion to a particular case. The principle of complementarity can neither be applied to force 
national proceedings, nor can it be applied to effectively perpetuate impunity."° 


The Appeals Chamber agreed and reasoned that since the ICC “does not have the 
power to order States to open investigations or prosecutions domestically;’** it must 
“strike[...] a balance between safeguarding the primacy of domestic proceedings 
vis-a-vis the International Criminal Court on the one hand, and the goal of the Rome 
Statute to ‘put an end to impunity’ on the other hand. If States do not or cannot in- 
vestigate and, where necessary, prosecute, the International Criminal Court must be 
able to step in.%5 The Appeals Chamber also rejected the accused contention that the 
Trial Chambers decision defied the object and purpose of the principle of comple- 
mentarity by postulating that the accused arguments would frustrate the object and 
purpose of the Rome Statute laid out in paragraph 4 of the preamble. The Appeals 
Chamber found that the object and purpose of the Rome Statute was encapsulated in 
the 4" paragraph to avoid impunity and ensure “the most serious crimes of concern 
to the international community as a whole must not go unpunished’"° 

Thus the court held that a reasonable statutory construction of the preamble 
prioritizes paragraph 4, presumably because avoiding impunity is the more perva- 
sive object and purpose, and paragraph 6 is subsumed into this goal. The Appeal 
Chambers decision in the Katanga case provides greater clarity in the application 
of complementarity; when the operative provisions of article 17 apply and expanded 
the concept of ‘unwillingness’ of States parties, the limitations on its utility to the ac- 
cused as an affirmative defense and its hierarchical position in the Rome Statute. 

While the International Criminal Court enjoys the broadest jurisdictional com- 
petence of any criminal tribunal in history, simultaneously covering the territory of 
110 states, its other jurisdictional constraints rigorously limits its reach. Its temporal 
limitations, gravity requirements, limited substantive offenses and complementarity 
regime ensure that it will only act as a court of last resort. 


Enforcement 


An initial observation of enforcement issues reveals the lack of an ICC police force. 
The ICC does not have local investigators or prosecutors; in fact, it does not have 
a local presence at all until it brings its personnel to the scene. A collateral issue is 
the ICC’s limited funding, which is inadequate to conduct thorough investigations 
around the globe. Also, the ICC has inferior claim to existing extradition treaties. 


133 Id. para. 67. 
134. Id. para. 86. 
135 Id. para. 85. 
136 Id. para. 79. 
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Additionally, some theorists postulate that among the chief enforcement problems 
of the ICC is the hostility from the U.S. and its attempts to undermine the Court's ef- 
fectiveness (while more recently the U.S. has ceased most of its initiatives to actively 
hamper the mandate of the ICC, its failure to provide meaningful assistance contin- 
ues to dog the effectiveness of the Court). 

The first two problems are two sides of the same coin. Under normal circum- 
stances, local authorities are better equipped to deal with local matters because they 
have superior resources and experience in dealing with them. Often, however, be- 
cause of the nature of the crimes prosecuted by the ICC, normal circumstances do 
not prevail and the local authority is incompetent or unable to proceed. In many 
cases local authorities are per se biased because they are the political allies of either 
the accused or their victims. Under either scenario a fair and unbiased tribunal is 
practically impossible. Additionally, many localities victimized by horrific crimes no 
longer have an infrastructure, owing to years of protracted martial conflict. Some 
localities lack the funds to engage in lengthy and expensive trials of mass defendants. 
Moreover, impoverished states are likely to take shortcuts in conducting trials in or- 
der to save money, resulting in probable deprivation of the accused's right to a fair 
trial,” or the failure to indict those leaders who share responsibility. Some states may 
even lack the jurisdictional competence under national law to prosecute - such as in 
the case of command responsibility** or immunity for crimes perpetrated while car- 


137. One example of a lack of funds and depleted infrastructure was the attempted response 
to the genocide of Rwanda, which ultimately necessitated international intervention in 
the form of the ad hoc tribunal. Even with the intervention, Rwanda has had to resort to 
the Gacaca Court, a traditional tribal court named after the grass upon which the tribal 
judges sit in judgment of the accused. The judges, usually tribal elders, have no formal le- 
gal training (in the traditional sense) and judge persons accused of less egregious offenses 
involved in the genocide (with sentences that do not exceed 30 years). They hear cases of 
complicity in genocide matters that took place in their villages — villages of typically less 
than 100 persons. These tribunals are frequently prima facie biased because the judges 
are usually close relatives or friends of the victims (or the perpetrators). The lack of funds 
in Rwanda precludes changes of venue or the procurement of impartial, trained judges. 
See generally Rwanda Killers Face Local Justice, BBCNews, March 10, 2005, available at 
http://news.bbc.co.uk/1/hi/world/africa/4335405.stm (last visited Apr. 3. 2010). See also 
UK Embassy of Rwanda, Genocide in Rwanda, available at http://www.ambarwanda. 
org.uk/genocide.php (last visited Apr. 3, 2010). Moreover, many of those accused of seri- 
ous crimes are housed in the national prison and are subjected to horrible conditions 
stemming from overcrowding with populations exceeding as much as ten times normal 
prison capacity. Additionally, a lack of funds and infrastructure has driven the formation 
of the hybrid ad hoc tribunals in Sierra Leone, Cambodia, Kosovo and East Timor, and it 
is foreseeable that the same problems and needs may exist, inter alia, in other parts of the 
world. See Richard Dicker & Elise Keppler, Beyond the Hague: The Challenges of Interna- 
tional Justice, in HUMAN RIGHTS WATCH: WORLD REPORT 2004: HUMAN RIGHTS AND 
ARMED CONELICT 194 (Jan. 2004), available at http://hrw.org/wr2k4/download/wr2k4. 
pdf (last visited Apr. 3, 2010). 


138 Rome Statute, supra chap. I, note 1, art. 28. Like the Nuremberg Charter, Article 28 of 
the Rome Statute allows for the personal liability of commanders and stipulates at Article 
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rying-out the ministerial functions of official government policy’ or head-of-state 
immunity.'*° 

The Rome Statute has several provisions for the enforcement of its judgments” 
sounding in such issues as the role of States parties in holding prisoners sentenced 
by the Court, transfer of prisoners, enforcement of fines and forfeitures and escape. 
However, these provisions do not provide a panacea for ensuring the presence of the 
accused for trial. Often the targets of prosecution continue to maintain sufficient 
political clout to preclude extradition from the subject country and can only be ap- 
prehended if a competing political order takes power in the subject State or if the 
accused leaves their country and enters an ICC State which exercises its extradition 
competence. Article 59(1) of the Rome Statute stipulates that: 


A State party which has received a request for provisional arrest or for arrest and surrender 
shall immediately take steps to arrest the person in question in accordance with its laws and 


142 


the provisions of Part 9. 


Article 86 (Part 9) allows that: 


28(a), “A military commander or person effectively acting as a military commander shall 
be criminally responsible for crimes within the jurisdiction of the Court committed by 
forces under his or her effective command or control, or effective authority and control 
as the case may be, as a result of his or her failure to exercise control properly over such 
forces ..” and Article 28(b), “With respect to superior and subordinate relationships not 
described in paragraph (a), a superior shall be criminally responsible for crimes within 
the jurisdiction of the Court committed by subordinates under his or her effective au- 
thority and control, as a result of his or her failure to exercise control properly over such 
subordinates ...” 


139 Id. at art. 33. The Rome Statute also borrows this principle from the Nuremberg Charter 
in its Article 33 which provides, “The fact that a crime within the jurisdiction of the Court 
has been committed by a person pursuant to an order of a Government or of a superior, 
whether military or civilian, shall not relieve that person of criminal responsibility ...” 

140 Id. at art. 27. In the tradition of the Nuremberg Charter, the Rome Statute does not ob- 
serve exemptions for head of state or sovereign immunity as stipulated in Article 27(1) 
(2), “1. This statute shall apply to all persons equally without any distinction based on of- 
ficial capacity. In particular, official capacity as a Head of State or Government, a member 
of a Government or parliament, an elected representative or a government official shall 
in no case exempt a person from criminal responsibility under this Statute, nor shall it, 
in and of itself, constitute a ground for reduction of sentence” “2. Immunities or special 
procedural rules which may attach to the official capacity of a person, whether under 
national or international law, shall not bar the Court from exercising its jurisdiction over 
such a person” 


141 Jd. at arts. 103-111. 
142 Id. 
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States Parties shall, in accordance with the provisions of this Statute, cooperate fully with 
the Court in its investigations and prosecution of crimes within the jurisdiction of the 
Court. 


Additionally the Rome Statute allows for the participation of international police 
organizations and the cooperation with relevant regional bodies, Article 87(1) (b) 
provides: 


When appropriate, without prejudice to the provisions of subparagraph (a), requests may 
also be transmitted through the International Criminal Police Organization or any appro- 
priate regional organization.’** 


In the Sudan situation, the initial indictments of Sudanese officials Harun and Kush- 
ayb have been opposed by the state government. This situation was slightly different 
from other cases undertaken by the ICC owing to the hostility from the national gov- 
ernment which created a more challenging enforcement environment, and the UN 
referral which provided additional enforcement tools. It appears that the enforce- 
ment (pre-trial and post judgment) for each situation in the ICC will probably be met 
with unique circumstances and the international response will need to be specifically 
tailored for each set of conditions. Therefore the ICC requires a varied set of initia- 
tives to ensure compliance. 


The execution of the arrest warrants for Harun and Kushyab poses a particular challenge in 
light of the Sudanese government's current refusal to cooperate. If either suspect attempts to 
flee the country, the surrounding nations have been requested to arrest and surrender them 
to the ICC. The best chance of affecting the arrests within Sudan without the cooperation 
of the Sudanese government is for the UN Security Council to give authority to UNAMID, 
the joint UN-AU mission in Sudan, to arrest the two suspects. If the UN Security Council is 
unable to convey such authority on UNAMID, then the AU or an ICC Member state, with 
the assistance of Interpol, should take steps to execute the arrest warrants.“5 


Moreover, in the single current situation involving the investigation of a sitting head 
of state, al-Bashir of Sudan, the potential for his being taken into custody while visit- 
ing another state may pose a very real threat to his administration. The inability of 
leaders to make state visits in foreign countries significantly hampers their ability to 
run the government. In the case of al-Bashir, even at the pre-indictment stage, the 
government had already been informed by the State of Senegal that if the Sudanese 
President visits their country and an ICC warrant has been issued, the government 


143 Id. 
14.4. Id. 
145 Christopher D. Totten, Arguing for an Integrated Approach to Resolving the Crisis in Dar- 


fur: The Challenges of Complementarity, Enforcement and Related Issues in the Interna- 
tional Criminal Court, 98 J. Crim. L. & CRIMINOLOGY 1069, 1116-7 (Spring 2008). 
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of Senegal will have no recourse but to deliver him to the Court.° Additionally, less- 
er Sudanese officials (e.g. Harun and Kushayb) who are currently under indictment 
(with active arrest warrants issued by the Pre-Trial Chambers) but who are safe from 
prosecution by a national government hostile to the ICC, are also subject to risk 
when traveling abroad whether in their official capacity or as private citizens.” In 
addition to risks associated with travel, diplomatic efforts can be made with hopes of 
eventual success for the surrender of suspects depending on their continuing politi- 
cal viability and the value of the diplomatic “carrot” or “stick” proffered. One potential 
mechanism for ensuring that the accused shows up for trial under the Rome Statute 
is the common law practice of plea bargaining.* By offering a negotiated settlement 
of liability prosecutors could, in some cases, be provided an effective alternative to 
use of other (less certain) enforcement strategies. The accused enjoys the advantage 
of limited liability in exchange for surrender and the prosecutor effectively secures 


146 According to the Sudanese press, the President of Senegal Abdoulaye Wade “... told his 
Sudanese counterpart during a phone conversation that he will not be able to offer him 
refuge if there is an arrest warrant for him. Wade ... told Senegal News Agency (APS) 
that he informed Al-Bashir that they are a party to the ICC and they cannot ‘make an 
exception.” Sudan Confident China, Russia to Block Al-Bashir Indictment, SUDAN TRIB, 
Aug. 4, 2008 at http://www.sudantribune.com/spip.php?article28141 (last visited Aug. 
20, 2008). 

147. Currently the Office of the Prosecutor (OTP) has targeted three offenders in the Darfur/ 
Sudan situation including Ali Kushayb, who is believed to be in Sudanese custody and 
who has been indicted by the ICC for 51 counts of war crimes and crimes against human- 
ity and who was formerly a colonel in the national army of Sudan and commander of 
the whole Wadi Salih area of Darfur. Ali Kushayb was allegedly a top commander of the 
Militia/Janjaweed, see case No. ICC-02/05-01/07-3. Additionally, the Pre-Trial Chambers 
of the ICC has issued an arrest warrant for Ahmad Harun, who is currently the Minister 
of State for Humanitarian Affairs for the Government of Sudan (2006 — present) and 
formerly Minister of State for the Interior (April 2003 — Sept. 2005), and has been in- 
dicted for 51 counts of war crimes and crimes against humanity, see case No. ICC-02/05- 
01/07-2. In July 2008 the OTP applied for a warrant against the President of Sudan, Omar 
Hassan Ahmad al-Bashir, for multiple counts of genocide, crimes against humanity and 
war crimes and under Article 27 (Irrelevance of official capacity) and Article 28 (Respon- 
sibility of commanders and other superiors) of the Rome Statute. While Ali Kushayb is 
in the custody of the national government and may serve as a scapegoat, both Harun 
and al-Bashir continue to hold important and powerful government positions and may 
be unassailable by the ICC. With respect to the crimes of which al-Bashir is accused, the 
OTP stated in its application, “In accordance with the principle of “complementarity,’ the 
Prosecution has assessed the existence of national proceedings in the Sudan in relation 
to those crimes. There are none. The only officers al-Bashir really wanted investigated 
were those who refused to comply with his orders to commit genocide.” Luis Moreno 
Ocampo, Prosecutor's Statement on the Application for a Warrant of Arrest Under Article 
58 Against Omar Hassan Ahmad Al-Bashir, The Hague, July 14, 2008 at www.icc.cpi. 
Moreover, it is highly unlikely that the Government of Sudan will surrender even officers 
in it’s custody as that would refute the Government's official position regarding the ICC’s 
lack of jurisdiction in the territory of Sudan. 


148 Rome Statute, supra chap. I, note 1, at art. 65. 
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the presence of the suspect. The ICTY has used plea bargaining and found “... that 
guilty pleas are no hindrance to truth findings’? Additionally, it has been suggested 
that UN or NATO peace-keepers (along with Interpol and/or Europol) could serve 
arrest warrants for the ICC as part of their standard operating procedure, thereby 
limiting the protection afforded to some suspects by their national government or 
militia groups. 

Many of these initiatives could become hampered if the U.S. continues to actively 
oppose the ICC, though U.S. efforts seem to have relented. The U.S. could veto efforts 
to provide ICC warrant-serving competence as part of the duties of peacekeepers 
abroad,*° though this becomes a murky issue in cases, such as Sudan, where ICC 
efforts were initiated by the express request of the UN Security Council and with 
the tacit approval of the U.S. Furthermore, while member states of the ICC could ne- 
gotiate diplomatically for the surrender of the targets of prosecution, the U.S. could 
intervene and attempt to circumvent those negotiations if the target was of value to 
the U.S. or merely as an exercise to help frustrate the efforts of the ICC (with hopes of 
eventually rendering the Court inoperative). However, as the years pass and the ICC 
continues to gain greater prestige and secure a larger membership and as aggressive 
US. diplomatic efforts relent, early U. S. hopes for its disbandment fade. 

Some commentators have postulated that the U.S. opposition to the Court has 
grave consequences for its viability and enforcement capabilities, and suggest that 
without U.S. assistance the Court will be unable to secure the presence of the ac- 
cused and other witnesses and will “lack the institutional resources to ensure that 
the defendants actually show up in The Hague.” This conclusion seems overbroad 


149 Roza Pati, The ICC and the Case of Sudan's Omar Al Bashir: Is Plea Bargaining a Valid 
Option?, 15 U.C. Davis J. INT'L L. & Por'y 265, 319 (Spring 2009). Certain problems are 
posed by the use of plea bargains in the ICC, particularly the competing interests of vic- 
tims. It seems unlikely that all victims would be equally satisfied with any agreement and 
while this practice worked in the ICTY, the provisions for victim’s rights are far stronger 
in the ICC. Often the prosecutor’s bargaining chip is to limit counts or to make recom- 
mendations for lighter sentences — in either case victims are unlikely to agree and can 
potentially force their position in the Pre-Trial Chambers and perhaps set aside agree- 
ments between defendants and prosecutors. Another concern is the perception of the 
“incompatibility of dropping such charges (as genocide) because of expediency or judicial 
economy.’ Jd. Nonetheless, plea bargaining is likely to remain in the arsenal of the ICC 
prosecutor for obtaining the presence of the accused at trial. 

150 Indeed it may be required under U.S. law. A less than expansive reading of the American 
Servicemembers Protection Act (ASPA), ASPA supra chap. I, note 42, forbids the execu- 
tive branch from providing any aid to the ICC, unless it is a significant national security 
issue. The serving of ICC warrants by U.S. peacekeepers on foreign nationals squarely 
violates ASPA and does not foreseeably fall within any exception. 


151 Jack Goldsmith, The Self-Defeating International Criminal Court, 70 U. CHI. L. REv. 89, 
92 (2003). These commentators point to the ad hoc tribunal for the former Yugosla- 
via and argue that without the “U.S. military, diplomatic, and financial might” the ICTY 
would not have enjoyed its modest success in bringing war criminals to The Hague; see 
also Cosmos Eubany, Justice for Some? U.S. Efforts Under Article 98 to Escape the Jurisdic- 
tion of the International Criminal Court, 27 HastiNGs INT’L & Comp. L. REv. 103, 127 
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and is contrary to the success, however modest, the Court has already enjoyed in 
securing the presence of some of the accused. While the Bush administration initially 
employed tactics designed to immobilize the Court and the Obama administration 
seems neutral, the Court has successfully negotiated the transfer of some defendants 
and evinced a viable enforcement capability. However, enhanced U.S. cooperation 
could provide increased funding, international prestige, diplomatic and strategic 
assistance and more widespread acceptance of the ICC’s jurisdictional authority, 
thereby reinforcing the fledgling Court’s enforcement capability, giving teeth to its 
mandate and making it a more successful instrument of adjudication. 


The ICC’s Progress So Far 


The International Criminal Court began its first trial (Lubanga) on January 26, 
2009," nearly six and a half years after the Court came into being. It began its second 
trial (Katanga and Chui) on November 24, 2009 and scheduled its third (Gombo) 
for April 27, 2010." It is currently investigating allegations in several countries in- 
cluding Afghanistan, Ivory Coast, Kenya and Colombia and is actively prosecuting 
defendants in four situations (Uganda, DRC, Central African Republic and Sudan). 
The Uganda case has 4 defendants (all currently at large), the Democratic Republic 
of Congo has 4 defendants (3 in custody, 1 at large), the Central African Republic has 
1 defendant (in custody) and Sudan has 4 defendants (Defendant Bahr Idriss Abu 
Garda appeared voluntarily on May 18, 2009 but is not in custody; the other 3 are 
at large). Thus, in seven and a half years the ICC has begun two trials, scheduled 
a third, indicted 13 individuals, taken 4 into custody (plus 1 voluntary appearance), 
and resolved no cases. By contrast, the ICTY, though formed only eight years earlier, 
has in 15 years, indicted 161 defendants and resolved 120 cases (as of June 4, 2009).'*° 
While there are significant differences between the relative circumstances of the 
ICTY and the ICC, the ICC has by most objective measures gotten off to a slow start. 


(2003) (generally indicating that if the U.S. is successful in negotiating Article 98 treaties 
it “could sound the death knell for the ICC’). 

152 Thomas Lubanga Dyilo, from the DRC, holds the distinction of being the first defendant 
to be tried by the ICC. In addition, co-defendants Germaine Katanga and Mathieu Ngud- 
jolo Chui from the DRC were scheduled to began their trials on September 24, 2009 
and DRC defendant Bosco Ntaganda is still at large. Situation in Democratic Republic 
of Congo, 1CC-10/04 at http://www.icc-cpi,int/Menus? Go?id=6df75a40-bbe9-4372-963f- 
fe9a52565246&lan=en-GB (last visited June 4, 2009). 

153 Id. 

154 Press Release, International Criminal Court, Trial of Jean-Pierre Bemba Gombo to Com- 
mence Tuesday, 27 April, 2010, Nov. 5, 2009, ICC-CPI-20091105-PR472 at http://www. 
icc-cpi.int/menus/icc/situations%20and%20cases/situations/situation%20icc%2 ... (last 
visited Jan. 3, 2010). 

155 Situations and Cases, http://www.icc-cpi.int/Menus/Go?id=ff9939c2-8e97-4.463-934C- 
bc8f351ba013&lan=en-GB (last visited June 4, 2009). 


156 See generally ICTY — TPIY, at http://www.icty.org/ (last visited June 4, 2009). 
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Indeed, the ICC Prosecutor, Luis Moreno Ocampo, has largely borne the brunt 
of this criticism as he has come under fire by several international scholars such as 
Antonio Cassese, the first president of the ICTY, and Louise Arbour, the UN High 
Commissioner for Human Rights and former prosecutor for the ICTY.” Among the 
criticisms leveled at Ocampo is his handling of the Sudan situation where he asserted 
that it is too dangerous to pursue in-country investigations. Arbour remarked, “It is 
possible to conduct serious investigations of human rights during an armed conflict 
in general, and Darfur in particular, without putting victims at unreasonable risk? 
Other criticisms involve the insistence on using public warrants instead of having 
them sealed and thus alerting potential targets through the news media of their risk 
of arrest if they travel to an ICC state. “Many in the OTP are dumbfounded by what 
several called Moreno Ocampo’ ‘idiotic’ insistence on summonses. The ICTY had 
shown how effective sealed warrants could be, and the ICC professionals believed 
that secrecy was their best, and possibly only, chance of having Harun [defendant 
in Sudan prosecution] arrested — when he traveled abroad, as indeed he did in the 
very month the summons was issued?* Additionally, Ocampo has been criticized 
for his management style and the OTP has been described as undergoing “a crisis of 
maturity ...”2°° 

Despite these critiques, the role of being the first Prosecutor of the ICC is unques- 
tionably a difficult one The OTP seems to be the focal point of the larger criticisms 
directed at the ICC itself. Ocampo occupies a position that requires managing policy, 
conducting goodwill and acting as chief diplomat, spokesperson and lobbyist for the 
Court while overseeing a prosecutor's office with a sui generis jurisdictional mandate 
and thus no historic template to follow as a guide. Juggling these different hats is 
sure to create inevitable comparisons between the competences. Thus, if Ocampo 


157. Antonio Cassese, Observations on Issues Concerning the Protection of Victims and the 
Preservation of Evidence in the Proceedings on Darfur Pending Before the ICC, 1CC-2/05, 
Aug. 25, 2006; Louise Arbour, Observations of the United Nations High Commissioner for 
Human Rights Invited in Application of Rule 103 of the Rules of Procedure and Evidence, 
ICC-02/05, Oct. 19, 2006; Antonio Cassese, Is the ICC Still Having Teething Problems’, 
4. J. INT'L Crim J. 434 (2006); see also Luis Moreno Ocampo, Prosecutor’ Response to 
Cassese’s Observations on Issues Concerning the Protection of Witnesses and the Preserva- 
tion of Evidence in the Proceedings on Darfur Pending Before the ICC, ICC -02/05, Sept. 
11, 2006; Luis Moreno Ocampo, Prosecutor's Response to Arbour’s Observations on Issues 
Concerning the Protection of Witnesses and the Preservation of Evidence in the Proceeding 
on Darfur Pending Before the ICC, I1CC-02/05, Oct. 19, 2006. 

158 Julie Flint & Alex de Waal, Case Closed: A Prosecutor Without Borders, WORLD AFF. J., 
Spring 2009, see also SCHABAS, supra note 80, 47-50. 

159 Id. 

160 Id. 


161 Ina recent article, Moreno-Ocampo describes the challenging aspects and demands on 
the prosecutor and the different competences in order to be successful, including being 
a good prosecutor and strategists as well as a good diplomat. Luis Moreno-Ocampo, The 
International Criminal Court: Seeking Global Justice, 40 Case W. Res. J. Int’L L. 215 
(2008). 
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had proven himself as a hard-driven prosecutor with a singular focus on the law and 
legal strategy, he might have faced censure as a poor diplomat or public spokesper- 
son. Moreover, jumping to easy comparisons between the ICC and the ICTY is not 
necessarily valid as they are substantially different courts with different mandates and 
obligations (though they share a largely common jurisprudential basis). 

The ICTY was created as a subsidiary body of the UNSC and requires compara- 
tively few diplomatic duties on the part of the Prosecutor. Nor does the ICTY have 
responsibilities outside a very confined geographic region, and it benefited from the 
inclusion of an early Commission of Experts put in place to conduct early investiga- 
tion and ground breaking work.’ The ICC has to start each situation from scratch. 
The ICTY profited from a heavy NATO military force in the territory to help in 
peacekeeping and enforcement of its mandate and it was not limited solely to leader- 
ship figures as with the ICC," many of the important ICTY cases stem from pros- 
ecutions of low level officers, which are typically easier targets to apprehend. 

On the other hand, if the OTP has gotten off to a slow start then the Judicial 
Chambers of the ICC has proven that it will act as an impartial, independent body 
and will enforce the Rome Statute without bias by holding the Prosecutor account- 
able. Many have commented on an uneasy relationship between the OTP and the 
Pre-Trial Chambers,’ yet this arguably confirms the independence and institutional 


162 In 1992, pursuant to Security Council Resolution 780, a Commission of Experts was es- 
tablished to investigate grave breaches of the Geneva Conventions in the former Yu- 
goslavia. Scholar M. Cherif Bassiouni was appointed to head up that Commission and 
ultimately, after 35 field visits to the war-torn region, amassed a 3,500 page final report 
(including annexes), and a data base containing 6,500 pages of documents and 300 hours 
of video tapes “which became the basis of the ICT Y’s subsequent investigations and pros- 
ecutions.” Background on the War Crimes Tribunal, FRONTLINE at http://www,pbs.org/ 
wegbh/pages/frontline/shows/karadzic/trial/background.html (last visited June 4, 2009); 
Philippe Kirsch, Cherif Bassiouni and the International Criminal Court, 75 INT'L REV 
PENAL L. 696 (2004). 

163 As discussed in the preceding section dealing with jurisdiction, under the gravity re- 
quirement of Rome Statute Article 17(1)(d), targeting leadership actors is essentially im- 
plied in the ICC’s mandate. Early in his tenure as prosecutor, Ocampo issued a policy 
paper stating that the nature of the Court, given its wide territorial jurisdiction and prac- 
tical constraints, implies targeting the leaders who bear the greatest responsibility for 
prosecution. Draft Paper on Some Policy Issues before the Office of the Prosecutor, for 
Discussion at the Public Hearing in The Hague on 17 and 18 June 2003, at 7. 

164. While the ICTY has prosecuted many leadership figures including high ranking political 
and military officials, of the cases it has resolved, it also prosecuted numerous middle lev- 
el officials including commanders, assistant commanders, captains, as well as several low 
level individuals including 7guards, 1 engineer, 3 low ranking police officers (including 
military police), 4 regular soldiers (including one paramilitary soldier) and a civilian taxi 
driver turned police reserve and who briefly served as a guard. UN/ICTY, ICTY Judg- 
ment List, available at http://www.icty.org/action/cases/4 (last visited June 5, 2009). 

165 ‘The Pre-Trial Chambers called for amici curiae opinions regarding the OTP’s decisions 
in the Sudan case and the President of the Pre-Trial Chamber I “... made no secret of his 
intention to depart from the model of the ad hoc tribunals, mainly by enhanced judicial 
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integrity of the Court and provides that Judicial Chambers are not a rubber stamp 
for the OTP. In the first case to go to trial, The Prosecutor v. Thomas Lubanga Dyilo, 
Pre-Trial Chambers, on its own motion, convened a status conference and ultimately 
ruled inter alia, over the objection of the Prosecution, that the indictment would 
have to be enlarged to include additional charges and victims. The OTP maintained 
that the Court did not have the jurisdictional competence to take these steps so early 
in the investigation stage but was ultimately overruled.’® Later in that same case in 
2008 a Motion to Dismiss was filed by the defense on the grounds that the OTP failed 
to disclose potentially exculpatory or mitigating evidence in accordance with Rome 
Statute Article 67(2).”’ The evidence had been obtained on the basis of confidentiality 
as allowed under Rome Statute Article 54(3)(e) which states that the Prosecutor may, 
“agree not to disclose at any stage of the proceeding, documents or information that 
the Prosecutor obtains on the condition of confidentiality and solely for the purpose 
of generating new evidence, unless the provider of the information consents.” The 
Trial Court ruled in favor of the Defendant and dismissed the charges but granted the 
OTP leave to appeal.’°° Ultimately the matter was resolved by an in camera review 
by Chambers (initially objected to by the OTP) and the earlier order to dismiss was 
vacated.’ Once again, this case supports the proposition that Chambers is willing to 
put the OTP to the test by refusing to take the Prosecutor’s representations verbatim. 

The progress of the ICC in bringing cases has been slow and some question 
whether it can live up to its mandate. It has been suggested that the obstacles to a ful- 
ly functional ICC, as perceived at Rome, such as inadequate enforcement capability 
and lack of funding can best be addressed if the Court undergoes radical change. One 
suggestion calls for “proactive complementarity, by encouraging national govern- 
ments to prosecute within the “Rome system of justice” and shift the burden back on 
the local government. They argue that “... the ICC could participate more directly in 
efforts to encourage national governments to prosecute international crimes ... [and 


supervision of the Prosecutor in the pre-investigation and investigation stages.” ScHa- 
BAS, supra note 80, 43. 

166 Situation in the Democratic Republic of Congo (ICC-01/04), Prosecutor’s Position on 
Pre-Trial Chamber I’s 17 February 2005 Decision to Convene a Status Conference, 8 
March 2005; Situation in the Democratic Republic of Congo (ICC-01/04-14-t), Decision 
on the Prosecutor’s Application for Leave to Appeal, 14 March 2005; Situation in the 
Democratic Republic of Congo (ICC-01/04-11-t), Lubanga, (ICC-01/04-01/06-8), Deci- 
sion on the Prosecutor’s Application for a Warrant of Arrest, 10 Feb. 2006. 


167 Article 67(2) states that “... the Prosecutor shall, as soon as practicable, disclose to the de- 
fense evidence in the Prosecutor’s possession or control which he or she believes shows 
or tends to show the innocence of the accused, or to mitigating the guilt of the accused, 
or which may affect the credibility of prosecution evidence. In case of doubt as to the ap- 
plication of this paragraph, the Court shall decide” Rome Statute, supra chap. I, note 1. 

168 Id. 

169 Situation in Democratic Republic of Congo, supra, note 152. 

170 Id. 
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this] could be termed ‘proactive complementarity.” To a certain extent encouraging 
national prosecutions does fall within the mandate of the Court, but to propose this 
process as a substitute or alternative to bona fide ICC prosecutions only trades one 
set of problems for another, more difficult set. This proposal fails to adequately take 
into account the Court’s mandate to prosecute situations where the national govern- 
ment is institutionally incapable of prosecuting because they are unable or unwilling. 
Efforts to remove these impediments would potentially be more burdensome and 
less effective then dealing with the problems in the current model of the ICC. Efforts 
at “proactive complementarity” would eventually prove that overcoming lack of in- 
frastructure and hopelessly entrenched corruption is more difficult than conducting 
trials of defendants in a separate (international) Court. 

Nonetheless, though many objected to the ICC as an overreaching court that 
would trample upon the sovereignty of states, it now risks the perception of being 
too timid or hesitant. These uncertain first steps can be seen as growing pains, par- 
ticularly as the public relations of the ICC, at least from the perspective of the OTP, 
must inevitably take a back seat to the business of prosecution; three trials, with four 
defendants have either begun or been scheduled in 2009 and other suspects are un- 
der the control of the Court awaiting trial. Moreover, based upon its initial rulings, 
the institutional integrity of the Judicial Chambers seems to be in order and promises 
to provide a level playing field for prosecution and defense. 


U. S. Negotiating History 


The early United States position was favorable to the creation of international tribu- 
nals of criminal competence.’” The U.S. historically supported a limited application 
of international judicial imput and welcomed the Permanent Court of Arbitration 
during the 1899 Hague Convention.’ While the U.S. strongly opposed judicial in- 
tervention at Versailles, it was a principal mover for the tribunals at Nuremberg and 
Tokyo. Shortly after World War II, the United States proposed that the International 
Law Commission (ILC) be given the mandate of exploring the creation of a per- 
manent international criminal court.’* This effort persisted throughout most of the 
1950's but was eventually abandoned with the backdrop of the Cold War and the 


171 William W. Burke, Proactive Complementarity: The International Criminal Court and 
National Courts in the Rome System of International Justice, 49 Harv. INT'L LJ. 53, 54. 
(Winter 2008). 

172 During the American Civil War the Lieber Code, was “... drafted at the request of the 
U.S. government for the regulation of the conduct of the armed forces ... [and] had a 
tremendous impact on the elaboration of the rules of humanitarian law set forth in the 
Hague Conventions of 1899 and 1907.’ John P. Cerone, U.S. Attitudes toward Interna- 
tional Criminal Courts and Tribunals, in THE SworD AND THE SCALES: THE UNITED 
STATES AND INTERNATIONAL CourRTS AND TRIBUNALS 133 (Cesare P. R. Romano ed., 
2009). 

173 Id. Citing the Report of the U.S. Delegation to the Hague Peace Conference, 1899. 


174. Id. at 141. 
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polarized stances of many UN member states.’ In 1981, at the request of the UN 
General Assembly, the ILC revisited the feasibility of implementing an international 
criminal court.’” In 1988, Congress passed legislation urging the President to resume 
the possibility for advancing an international court with competence over interna- 
tional drug trafficking and other international crimes.” In the first years of the Clin- 
ton administration the ad hoc tribunals received significant U.S. support. After Trini- 
dad and Tobago began calls for an international court, the General Assembly referred 
the issue to the ILC for resumption of its review and to develop a draft statute.” In 
1994 the ILC presented its draft'”? which led to the development of the ad hoc Com- 
mittee on the Establishment of an International Criminal Court."*° Later the Prepa- 
ratory Committee on the Establishment of the ICC was established to consolidate a 
draft that would be the precursor to the Rome Statute. The Preparatory Committee 
met six times and eventually provided a draft instrument for consideration at Rome 
which ultimately resulted in the Rome Statute. The United States participated in the 
development of the draft instruments up to and including the statute developed at 
the Conference in Rome. 

The U. S. representatives made several recommendations during the drafting peri- 
odand seemed to be making legitimate contributions to the crafting of a comprehen- 
sive and logical judicial structure. In fact, the United States was a leading contribu- 
tor to the jurisprudence of the draft statute as it made a series of recommendations 
including technical clarifications and more specific wording changes regarding the 
“trigger mechanism” in the ILC draft articles 23 and 25 during the first session of the 
Preparatory Committee, raising the issue of amnesties and pardons, particularly 
in achieving “national reconciliation” during the 4" session,” and numerous rec- 


175 Id. at 142. 
176 Id. at 143 citing G.A. Res. 36/106. Dec. 10, 1981. 
177. Id. 


178 History of the ICC, Coalition for the International Criminal Court, available at http:// 
www.iccnow.org/?mod=icchistory (last visited January 2, 2009). 


179 ‘The draft statute contained 60 articles (compared to the Rome Statute which contains 
128 articles) and suggested a jurisdictional basis not only for the crimes later accepted un- 
der the Rome Statute but also included other “crimes of international concerns” and con- 
tained annexed references to include illegal seizure of aircraft, apartheid, crimes against 
internationally protected persons including diplomatic agents, hostage-taking, the crime 
of torture, crimes against the safety of maritime navigation and the crime of trafficking in 
illicit drugs. G.A. Doc. 49/355, U.N. Doc. A/49/355 (1994). 


180 Establishment of an International Criminal Court, G.A. Res. 50/46, U.N. Doc. A/ 
RES/50/46 18 (December 1995). 

181 United States Delegation, Preparatory Committee on ICC, Proposed Amendments Per- 
taining to the Trigger Mechanism ILC Draft Statute for International Criminal Court, 
April 1996 available at http://www.iccnow.org/?mod=icchistory (go to archive of all doc- 
uments on this subject, then to government statements then to United States comments) 
(last visited Jan. 2, 2009). 


182 Id. (citing the United States Delegation, State Practice Regarding Amnesties and Pardons, 
August 1997). 
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ommendations including a more precise statement of the elements of the offenses, 
preliminary rulings regarding admissibility, a proposal regarding sensitive national 
security information, appeals, issuance of arrest warrants, evidentiary rules and of 
other issues during the sixth session of the Committee.** The nature and scope of 
these contributions (as well as the favorable U.S. position on the ad hoc tribunals) 
evinced a constructive engagement to the ideals of the Committee and a willingness 
and enthusiasm to establish a court that would be acceptable to all nations. 

However, some observers began to discern another tendency in the U.S. position 
during the Preparatory Committee negotiations. The UN allowed for the participa- 
tion of NGO’s during the discussions and hundreds of organizations were repre- 
sented and allowed to provide input and attend meetings under the umbrella of the 
NGO Coalition for an ICC (CICC). One example of that participation was in a report 
challenging the U.S. on its insistence on Security Council jurisdiction.** Voicing con- 
cerns over the issue of Security Council approval of prosecutions were representa- 
tives from the Canadian Network for an ICC, European Law Students Association 
International, Human Rights Watch, International Commission of Jurists, and Law- 
yers Committee for Human Rights and many others. Other NGOs complained that 
the United States (and other major states including France) was delaying the comple- 
tion of the negotiations and thus the establishment of the Court.** These complaints 
also reiterated the previous critiques that the U.S. and France continued to argue for 
greater Security Council controls, which meant the possibility of their vetoes of dis- 
favored prosecutions particularly of their own nationals. 

Indeed, the position of the United States concerning the binding character of in- 
ternational tribunals on its own nationals has been consistently negative. While the 
U.S. welcomed the Permanent Court of Arbitration in the Hague Convention of 1899, 
it envisioned a body with non binding consent-based jurisdiction.*° At Versailles the 
U.S. successfully derailed all but a few prosecutions and at Nuremberg, the tribu- 
nals specifically limited the targets of prosecution to European Axis personnel and 
excluded prosecutions of any Allied personnel.’ The U.S. opposed a permanent tri- 
bunal attached to the Genocide Convention in favor of ad hoc tribunals and called 
for them to be consent-based.*** In 1951, the U.S. delegate to the UN stated that the 
United States “neither favored nor opposed the establishment of an international 
criminal court, but that no such court should be binding on nationals unless ju- 


183 Id. 

184 Id. at Members of the Coalition for an International Criminal Court (CICC) State their 
Support for an Effective and Credible Court and Challenge U.S. Insistence on Security 
Council Jurisdiction. 

185 Id. Press Release, International Commission of Jurists, Jurists Say Major States are Drag- 
ging Their Feet on the Creation of a Permanent International Criminal Court, Aug. 22, 
1997. 

186 Cerone, supra note 172, at 133-43. 

187 Id. 

188 Id. 

189 Id. 
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risdiction was expressly agreed to by treaty.’°° Subsequently, the U.S. provided for ad 
hoc treatment for the situations in former Yugoslavia and Rwanda under the auspices 
of the Security Council. 

These observations foreshadowed events at the Rome Statute Conference where 
the U.S. remained firm on the issue of Security Council approval of prosecutions, 
negotiated Article 98 provisions and an opt-out period for the offense of war crimes, 
and attempted to oblige the delegates to provide a means for U.S. exemption to the 
Court in one fashion or another — which they refused to do. Despite earlier efforts 
of working together and concession on some of these issues at Rome and during 
the Preparatory Committee negotiations, the U.S. refused to endorse the treaty and 
though Clinton ultimately signed it on his last day in office, it was largely symbolic 
and done in a way that was calculated to have very little chance of ratification. Shortly 
thereafter, the positions became polarized during the Bush administration and fur- 
ther meaningful negotiation for U.S. ratification ceased. 


190 Id. 
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CHAPTER4 The United States’ Response to the 
Rome Statute 


While testifying before the Senate Foreign Relations Committee, David J. Scheffer,’ 
head of the United States Delegation in Rome, indicated that the government had six 
principal objections to the Rome Statute.’ These objections included the pervasive ju- 
risdiction of the Court, failure to provide a 10-year opt-out period for crimes against 
humanity and war crimes, an autonomous prosecutor who can (with the consent of 
at least two judges) initiate investigations and prosecutions in a politically motivated 
fashion, the lack of a requirement that the Security Council make a determination 
prior to bringing a complaint for aggression, the possibility of expanding the subject 
matter jurisdiction of the Court (to include terrorism and drug crimes) and the pro- 
hibition against reservations.* 

Some of these objections were memorialized in a fact sheet distributed by the 
Public Affairs Section of the United States Embassy to Vienna, Austria.* In that fact 
sheet, the U.S. cites additional opposition on the basis of state sovereignty because 
the doctrine of complementarity allows the ICC to make a determination regarding a 
State’s willingness to initiate investigation and prosecution.’ The U.S. position states 
that there are suitable alternatives to the ICC in the field of international justice. These 
alternatives include domestic accountability, foreign assistance for political, financial, 
legal and logistical support designed to implement domestic legal institutions, and ad 
hoc international tribunals under the auspices of the UN Security Council. ° 


1 While articulating the United States’ concerns regarding the International Criminal 
Court, Mr. Scheffer nonetheless recommended that President Clinton sign the treaty 
in order to work out its flaws as a signatory and noted that, “[a]s a signatory, the United 
States now is well armed to improve the treaty regime and advance our commitment to 
international justice” David J. Scheffer, A Negotiator’s Perspective on the International 
Criminal Court, 167 MIL. L. REV. 1, 5 (2001). 

2 Sadat & Carden, supra chap. III, note 1, at 448-49. 


3 Id. See also, Robert T. Alter, International Criminal Court: A Bittersweet Year for Support- 
ers and Critics of the International Criminal Court, 37 INT’L LAW 541, 543-44 (2003). 

4 Fact Sheet: United States Policy on the ICC, supra chap III, note 107. 

5 Td. 


Id. at 2. See also Benjamin B. Ferencz, Misguided Fears About the International Criminal 
Court, 15 PACE INT’L L. REV. 223, 228 (2003). 
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The counter-argument postulates that the International Criminal Court cannot 
try defendants if they have been tried in another forum in good faith, under the 
general principles of double jeopardy (ne bis in idem) as stipulated in Article 20(3).’ 
Under the doctrine of complementarity, prosecutors can only bring cases previously 
heard in domestic tribunals if those defendants were never truly placed in jeopardy.® 
Under the general principles of criminal law the burden of proving that a person was 
not placed in jeopardy when she has been tried for atrocities in a national court is an 
extremely high one. The difficulty of meeting this burden and overcoming the double 
jeopardy issues will purportedly discourage investigations and prosecutions in all but 
the most obvious sham domestic trials. These constraints represent a significant limi- 
tation on the discretion of the prosecutor's office and should have a deterrent effect 
on politically motivated prosecutions. 

Moreover, critics charge that the U.S. contest of ICC jurisdiction is without merit 
because the Court's jurisdiction is analogous to that of the territorial state. Under 
the internationally recognized territorial jurisdiction,® foreign nationals can be pros- 
ecuted by the State in which the crime is committed; thus, if a U.S. national commit- 
ted a crime in a foreign country, she/he would be subject to the law of that country 
and under the jurisdiction of its courts.’° If the same U.S. national committed geno- 
cide or crimes against humanity in a foreign signatory country, and that country 
chose to relinquish jurisdiction to the ICC pursuant to its national law (or refused to 
prosecute and the ICC assumed jurisdiction pursuant to complementarity), then the 


7 Rome Statute, supra chap. I, note 1, art. 20(3). Article 20(3) states, “No person who has 
been tried by another court for conduct also proscribed under Article 6,7 or 8 shall be 
tried by the Court with respect with the same conduct unless the proceedings in the 
other court: (a) Were for the purpose of shielding the person concerned from criminal 
responsibility for crimes within the jurisdiction of the Court; or (b) Otherwise were not 
conducted independently or impartially in accordance with the norms of due process 
recognized by international law and were conducted in a manner which, in the circum- 
stances, was inconsistent with an intent to bring the person concerned to justice” 

8 Id. 


9 “The first of five general principles of jurisdiction is ‘the territorial principle; [which] 
determine|[s] jurisdiction by reference to the place where the offence is committed, [and] 
is everywhere regarded as of primary importance and of fundamental character” Faul- 
haber, supra chap. I, note 27, n. 118 (citing Research in International Law of the Harvard 
Law School, Draft Convention on Jurisdiction with Respect to Crime, 29 AM. J. INT'L. L. 
435, 445 (1935)). 

10 This jurisdictional priority can be altered by agreement between states such as in the 
case of SOFA and SOMA agreements, infra, involving U.S. military personnel abroad 
and other extradition agreements specifically negotiated between states, but these agree- 
ments generally determine the order of prosecution and not whether or not the accused 
is to be prosecuted at all. James Crawford et al., Jn the Matter of the Statute of the Inter- 
national Criminal Court and in the Matter of Bilateral Agreements Sought by the United 
States Under Article 98(2) of the Statute, A Joint Opinion at the Behest of the Lawyers 
Committee on Human Rights, at 17 — 23 (June 5, 2003), at http//www.humanrightsfirst. 
org/international_justice/Art98_061403.pdf. 
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competence would still be grounded in the foreign country’s seizure of jurisdiction 
in accordance with the territorial principle," and US. jurisdiction would not ordinar- 
ily attach” (absent a theory of U.S. extraterritorial jurisdiction or prearranged treaty 
agreement). Therefore, under generally recognized international principles of crimi- 
nal jurisdiction, the U.S. would not lose its sovereign rights, as its primary jurisdic- 
tion would never have vested. Naturally, if there were a bilateral agreement between 
the signatory state and the U.S. involving military personnel on active duty and the 
US. sought to prosecute the individual(s) then the Court’s complementarity would 
provide for the U.S. to prosecute its own personnel. Moreover, if a U.S. civilian was 
targeted for prosecution, the U.S. could negotiate with the subject state to prosecute 
domestically or transfer jurisdiction to a U.S. Court in lieu of referral to the ICC. The 
operative issue is not forum shopping but avoidance of impunity and the ICC serves 
as a Court of last resort. 

The ICC’s jurisdiction is grounded in the primary territorial jurisdiction of the 
state in which the alleged offenses took place and the accused is entitled to the same 
protections afforded therein. Indeed, some commentators argue that this jurisdic- 
tional scheme would provide more protections to the accused than current inter- 
national law, as the International Criminal Court is under the scrutiny of multiple 
nations and the substantive and procedural safeguards resulting from multilateral 
negotiations will provide greater protections then those provided by many national 
courts.¥ In any event, the Court has adopted the international criminal law jurispru- 
dential standards —replete with their myriad safeguards and protections — consistent 
with the ICTY and the ICTR, as well as firmly established human rights dicta, that 


11 Acceptance by states of the jurisdiction of the ICC is analogous to changes in domestic 
legislation because once a state has accepted the jurisdiction of the Court, that jurisdic- 
tion becomes the law of the land and therefore binding upon foreign nationals when they 
enter the territory (absent an agreement to the contrary between the state and the origin 
state of the foreign national). 


12 Sadat & Carden, supra chap. III, note 1, at 404. Some members of Congress expressed 
concerns that Americans tried by the International Criminal Court would be deprived 
of their constitutional rights, such as the right to refrain from self-incrimination and the 
right to a jury trial. See Faulhaber, supra chap. I, note 28, at 549-50. These criticisms are 
disingenuous as the constitutional rights of American citizens have no extraterritorial 
application for foreign prosecutions of offenses committed abroad and thus the Inter- 
national Criminal Court would not constitute any greater deprivation to the rights of 
US. citizens abroad than foreign national courts. Ambassador David J. Scheffer stated, 
“The fact that the treaty requires trial by judges and not by jury is not surprising in an 
international criminal court that merges common and civil law practice. It is well settled 
extradition practice to accept trial without jury outside the United States.” Scheffer, supra 
note 1, at 13. Additionally, American service members face no deprivation of rights under 
the jurisdiction of the International Criminal Court as the United States military justice 
system does not afford the accused the right to a jury trial or many other Constitutional 
rights enjoyed by civilians. See Faulhaber, supra chap. I, note 28, at 550; See also United 
States ex rel. Toth v. Quarles, 350 U.S. 11, 18 (1955). 


13. Faulhaber, supra chap. I, note 27, at 552. 
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have underscored U.S. acquiescence and support in the earlier international criminal 
tribunals. 

The U.S. contends that the Office of the Prosecutor is subject to abuse as it could 
initiate investigations based upon political motivations and that it will target the U.S. 
and U.S. nationals.’* While individual opinions may be mixed as a matter of policy, 
the U.S. Department of Defense has unwaveringly maintained its opposition to the 
Court, ostensibly based on the fear that U.S. military personnel may fall under its 
jurisdiction; hence, the Pentagon seeks to deny the ICC any “operational impact?” 
This position is grounded in the United States’ perceived vulnerability due to its 
wide scale peacekeeping missions and military presence. However, the Rome Statute 
places extensive constraints on the power of the prosecutor (many of which reflect 
US. government proposals) including, inter alia, review of all investigations by an 
independent judiciary and limited subject matter jurisdiction which includes only a 
small number of very serious offenses, the general protections afforded states under 
the Court’s complementarity jurisdiction, and the heightened gravity requirement 
under Rome Statute Article 17. Even in a conflict zone, U.S. military personnel or 
peacekeepers are extraordinarily unlikely to engage in genocide, crimes against hu- 
manity or even war crimes on a scale that would invite the attention of the grossly 
underfunded and overworked International Criminal Court. Because of its massive 
territorial jurisdiction and limited resources the ICC is, by law and practical neces- 
sity, designed to review only the most grave and widespread cases involving huge 
numbers of victims. Moreover, it is unlikely that the U.S. or any other nation with 
comparable domestic trial capability and a well established legal infrastructure, and 
particularly one with the institutional separation of powers machinery in the US., 


14 The United States and other NATO military leaders were the subject of an inquiry by the 
prosecutor’s office of the International Criminal Tribunal for the former Yugoslavia in 
connection with allegations that the 78-day bombing raid on Kosovo during the Spring 
of 1999 involved war crimes. However, in a report issued by the Chief Prosecutor Carla 
Del Ponte, a committee established on May 14, 1999 by the Chief Prosecutor to assess 
criminal allegations and material accompanying them found that the allegations did not 
merit full investigation. See Final Report to the Prosecutor by the Committee Established 
to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia, 
ICTY Doc. PR/P.LS./510-E, June 13, 2000, available at http://www.un.org/icty/pressreal/ 
natoo61300.htm. The prosecutor then adopted the findings of the report and decided not 
to open a criminal investigation into any aspect of NATO’s 1999 air campaign against the 
Federal Republic of Yugoslavia. Press Release, Office of the Prosecutor, Prosecutor’s Re- 
port on the NATO Bombing Campaign (June 13, 2000), available at http://www.un.org/ 
icty/pressreal/psio-e.htm. This report was widely criticized as politically motivated in 
favor of NATO and as a departure from normal substantive and procedural practices 
employed by that office. The report subjected NATO to an uncritical appraisal and took 
verbatim representations made by its spokespersons, thus casting doubt on the prosecu- 
tor’s impartiality. Cf Timothy William Waters, Unexploded Bomb: Voice, Silence, and 
Consequence at The Hague Tribunals; A Legal and Rhetorical Critique, 35 N.Y.U. J. INT'L 
L. & POL. 1015, 1122 (2003) (noting the prosecutor’s excessive discretion not to act given 
the particular “political and institutional atmosphere” of the Tribunal). 


15 Kenneth Roth, Fight the Good Fight, THE GUARDIAN (London), Oct. 22, 2002, at 8. 
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would ever become a viable target, under the ICC’s complementarity regime, be- 
cause of the ICC’s high burden of proof to establish that the national authorities 
were either unable or unwilling to prosecute or that the U.S. trial was a sham. U.S. 
peacekeepers and ground troops are under no realistic threat from the ICC as its 
existing caseload demonstrates; the ICC only targets the leadership responsible for 
mass atrocities and would only threaten senior level military and civilian leaders, not 
ground soldiers. In the case of peacekeepers, this would mean the NATO leadership, 
not the U.S. power structure. While NATO includes some U.S. military leaders, the 
liability to U.S. personnel is more attenuated and far removed from attacks on state 
sovereignty as NATO policy would come under consideration, not U.S. policy. Ad- 
ditionally, while the matter is still highly controversial, some observers predict the 
Assembly of States will eventually make a determination under Article 5(2) that the 
UN Security Council should decide when the crime of aggression has taken place.’ If 
this takes place, it would further restrict the prosecutor's discretion. 

Finally, it is noteworthy that in the years since the Rome Statute was ratified 
and became operative, the Office of the Prosecutor has never employed its proprio 
motu authority under Article 15(1) of the Rome Statute,” refraining from initiating 
any prosecutions on its own authority.* Considering the Lubanga decision’? limit- 
ing prosecutorial discretion to reduce the number of acts/defendants investigated 
at the pre-trial stage (to what some argue is a more reasonable load), the Office of 
the Prosecutor seems to be seeking to reduce the breadth of its mandate rather than 
to expand it. Thus, it is unforeseeable that prosecutions would be initiated, as U.S. 
authorities have suggested, for relatively minor cases for political purposes, rather 
the opposite. Indeed, the mandate of the Court is to prosecute only the most serious 
crimes”? and the pre-trial bench seems perfectly willing to hold the Prosecutors to 
the terms of the Statute. Moreover, if there were politically motivated influence over 
the targets of prosecutions in the ICC, then it would logically favor the U.S. instead 
of discrediting it. At the Rome Conference, a common theme was to make efforts 
to cater to the U.S. to persuade it to join the treaty. States agreed to compromises 
including the war crimes opt-out period, Article 98 and the core complementarity 
provisions. These efforts were not altruistic because U.S. membership could bring 
greatly enhanced intelligence and evidence gathering capability, financial support, 


16 Sadat & Carden, supra chap. III, note 1, at 450. 


17. Rome Statute, supra chap. I, note 1, art. 15(2). Article 15(1) states, “The Prosecutor may 
initiate investigations proprio motu on the basis of information on crimes within the 
jurisdiction of the Court? 

18 Additionally, as of 2008, none of the European States have made referrals. Of the matters 
currently being prosecuted, three have been self-referrals from African States and one 
has been a Security Council referral under Rome Statute art. 13(b). 


19 Situation in Democratic Republic of Congo, supra chap. II, note 146. 


20 Rome Statute, supra chap. I, note 1, art. 5. Article 5 allows that, “The jurisdiction of the 
Court shall be limited to the most serious crimes of concern to the international commu- 
nity,’ and the Preamble paragraph 4 states , “... that the most serious crimes of concern to 
the international community as a whole must not go unpunished ...” 
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influence numerous other states to join, and provide the intangible but very real pres- 
tige of having a major superpower as a member — perhaps ultimately lead to Russian 
and Chinese membership. The politics, if any, do not favor alienating an important 
member that so much effort had been spent trying to bring into the fold. 

In the course of negotiations, the U.S. proposed a ten-year opt-out period for war 
crimes and a seven-year compromise was achieved.” Critics contend that it is dis- 
ingenuous for the U.S. to cite this three-year difference as a cause for its refusal to 
ratify, as it was a product of a compromise in which representatives of the U.S. took 
an active part. This point has, in any event, been rendered moot by the passage of 
time; if the Obama administration were to ratify the treaty in the first year of its term 
and exercise the opt-out then U.S. liability would not attach until 2016/17, or more 
than 18 years after the negoitiations for a ten-year opt-out period were concluded. 
The United States’ assertion that the Statute’s prohibition against reservations from 
its terms is a departure from accepted practice is incompatible with the fact that the 
crimes in the Statute are universally condemned,” are nonderogable and thus not 
subject to reservation.’ Additionally, it is a misstatement of international law as the 
Restatement of Foreign Relations expressly articulates the capability of those drafting 
treaties to prohibit reservations.” 

It is significant to note that the United States never espoused these fears con- 
cerning the formation of the ad hoc tribunal in the former Yugoslavia when, in fact, 
the same criticisms that the Bush administration leveled against the International 
Criminal Court could be leveled against the ICTY. The ICTY affords no right to a 
jury trial and investigations and prosecutions are initiated solely at the discretion of 
the prosecutor.* While the ICTY requires that indictments be confirmed by only one 
judge”® prior to becoming effective, the ICC prosecutor is required to satisfy at least 


21 ‘There was no opting out period for crimes against humanity, which became a legitimate 
substantive offense along with genocide in 2002. 


22 Sadat & Cardin, supra chap. III, note 1, at 451. 


23 Not only would reservations imply a lack of accountability for jus cogens offenses, long 
prohibited by customary international law and treaty law (Geneva Conventions, Kel- 
logg-Briand Pact, Genocide Convention, Human Rights Treaties and the Nuremberg 
Charter), but the prohibition against reservations is common under international treaty 
law and the prohibitions contemplated would defy the object and purpose of the Rome 
Statute as stipulated by the Vienna Convention on the Law of Treaties. Article 19 of the 
Vienna Convention stipulates, “A State may, when signing, ratifying, accepting, approv- 
ing or acceding to a treaty, formulate a reservation unless: (a) the reservation is prohib- 
ited by the treaty; and (c) ... the reservation is incompatible with the object and purpose 
of the treaty.’ Vienna Convention, supra chap. I, note 13. 

24 Sadat & Cardin, supra chap. III, note 1, at 452. 

25 See ICTY At a Glance, General Information, Proceedings, at http://www.un.org/icty/ 
glance/index.htm (last visited Apr. 3, 2010). “Investigations are initiated by the Prosecu- 
tor at her own discretion or on the basis of information received from individuals, gov- 
ernments, international organizations or non-governmental organizations.’ 


26 Id. “Indictments must be confirmed by a judge prior to becoming effective” 
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two judges (out of a panel of three) before initiating an investigation,” and the case 
is subject to judicial review, including interlocutory review,”* throughout the entire 
prosecution. Moreover, the ICC prosecutor must refrain from prosecution for one 
year if so ordered by the Security Council,”? and is constantly subject to the scrutiny 
of the Assembly of States.?° Overall, the institutional, rather than political, restraints 
on the ICC prosecutors exceed those on the prosecutors for the ICTY.* 

Another distinction between the two bodies is the ability of the ICTY to exercise 
superior jurisdictional authority within the confines of its mandated region as com- 
pared to the ICC. Solely at its discretion, the ICTY can assert primacy over national 
courts” without cause and remove matters from those courts to the ICTY, while 
under the doctrine of complementarity, the ICC can only assume jurisdiction if the 
national court is unable or unwilling to prosecute.* The ICC prosecutors’ hands are 
tied unless they can satisfy the considerable burden of showing that the national 
court/trial is a sham. Yet, despite the greater discretionary powers of the ICTY and 
its larger imposition on state sovereignty, the United States has never voiced the same 
concerns or mounted the kind of sustained attack against the ICTY that it has against 


27 Rome Statute, supra chap. I, note 1, arts. 15(3), 57(2)(a). 
28 Id. at art. 82. 
29 © Id. at art. 16. 
30 © Id. at art. 112. 


31 Some argue that the current administration should not fear the ICC prosecutor's sup- 
posed political motivations based upon the experience of the ICTY’s timid treatment 
of the 1999 NATO bombing campaign. See Waters, supra note 14, at 1124-26. See also 
Bartram S. Brown, U.S. Objections to the Statute of the International Criminal Court: A 
Brief Response, 31 N.Y.U. J. INT'L L. & POL. 855, 884 (1999). However, despite the ICTY 
prosecutors’ having wider discretion than the ICC, the ICTY is funded by the Security 
Council and therefore arguably lacks the autonomy of the ICC, which is funded by the 
member states. Whether or not this lack of autonomy affects the judgment of the pros- 
ecutors’ office is subject to speculation, but some theorists contend that the ICC would 
be subject to the same results (ie., bias in favor of U.S. interests instead of against them). 
Those theorists argue that the ICC would operate “in a political and institutional atmo- 
sphere that encourages caution, conciliation, and co-optation, creating incentives for the 
Prosecution to reach the kinds of conclusions it does in the [ICTY] Inquiry.’ Waters, 
supra note 14, at 1122. In either event, the prospect of U.S. personnel being targeted for 
political persecution appears remote. 

32 Fact Sheet: General Information, U.N. International Criminal Tribunal for the Former 
Yugoslavia, at www.un.org/icty/cases/factsheets/generalinfo-e.htm (last visited Dec. 10, 
2004) (“The ICTY and national courts have concurrent jurisdiction over serious viola- 
tions of international humanitarian law committed in the former Yugoslavia. However, 
the ICTY can claim primacy over national courts, and may take over national investiga- 
tions and proceedings at any stage if this proves to be in the interest of international 
justice”). 

33 Rome Statute, supra chap. I, note 1, art. 20. 
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the ICC.** The ICTY operates with the blessing of the United States which has been 
instrumental in its formation and operation. However, the U.S. military is not exempt 
from prosecution by the ICTY.* This is significant given the fact that the United 
States contributed the most peacekeepers and had a significant military presence in 
the former Yugoslavia. Assuming the ICTY is an objective and impartial tribunal as 
the U.S. contends, it is no more unlikely that U.S. military personnel would be pros- 
ecuted for their peacekeeping activities in the former Yugoslavia than in cases before 
the International Criminal Court.** This further suggests the U.S. opposition to the 
International Criminal Court is not predicated on fears of the liability of its soldiers, 
but on perceived threats to state sovereignty and contemporary policy initiatives. 
Another frequent argument is that the ICC represents a departure from the world 
constitutive process set up after World War II, since the United Nations and its exec- 
utive body, the Security Council, were established to ensure world peace and interna- 
tional order and that the ICC undermines this purpose and acts as a competitor. The 
Security Council was envisioned as the arbiter of international action and the Inter- 
national Court of Justice as the judge of international law. This critique postulates that 
the ICC would change the current international power structure, undermining the 
authority of the United Nations and usurping control from the UN generally and the 
Security Council in particular. The fallacy of this view is it overlooks the provisions of 
the Rome Statute that expressly mandate the Court to co-function with the organs of 
the UN (referral and deferral competence, etc.). While the UN does not have express 
competence to act as a criminal court, the broad powers of the Security Council do 


34. Ina synopsis, infra, of the statement issued by Jean David Levitte, Security Council rep- 
resentative from France, regarding Resolution 1422 (exempting U.N. peacekeeping forces 
from liability from the ICC as a condition of the renewal of peacekeeping forces in Bosnia 
(2002)), Mr. Levitte stated that the Rome Statute had given the U.S. much more meaning- 
ful safeguards than the safeguards of the ICTY, which had never elicited the slightest con- 
cern in Washington. U.N. Press Release, Bosnia Mission Mandate in Question, As Secu- 
rity Council Debates Legal Exposure of UN Peacekeepers, July 10, 2002, 4568" Meeting 
(AM &PM) - SC/7445/Rev., available at http://www.un.org/News/Press/docs/2002/ 
SC74.45Rev1.doc.htm. [hereinafter U.N. Press Release: Bosnia]. 

35 See Fact Sheet: General Information, supra note 32. The ICTY is charged with prosecut- 
ing natural persons who may have committed one or more of the enumerated offenses 
on the territory of the former Yugoslavia since 1991. There is no disclaimer or limitation 
on the tribunal’s mandate regarding the nationality of the target of the prosecution and 
thus anyone present on the territory after 1991 is liable, whether it be a US. soldier or a 
native. 


36 ~~ As previously indicated, Waters supra note 14, U.S. and NATO military forces were the 
subject of inquiry by the ICTY prosecutors office relative to the 1999 Kosovo bombing 
raids. Although the main thrust of the ICTY prosecutors’ inquiry into the bombing raid 
was the propriety of the decisions of the NATO leadership, the actions of individual sol- 
diers came under scrutiny as indicated by the review of the pilot who bombed the railway 
bridge over Grdelica Gorge. Ultimately, the Committee agreed not to call for an investi- 
gation, and found that the pilot could not react quickly enough to prevent the propulsion 
of the weapons in time to save the passengers. Waters, supra note 14, at 1023, 1047-48. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


The United States’ Response to the Rome Statute 127 


permit it to fulfill these functions,” and hence the Security Council has created the 
ad hoc tribunals and hybrid courts. However, the competence of the Security Council 
to defer ICC prosecutions for up to one year (with renewals) in the Rome Statute and 
the institutional constraints of complementarity jurisdiction efficiently forestall the 
ability of the Court to usurp the function of the Security Council. 

It is also suggestive that, at its inception, the UN Charter made no allowances for 
international criminal jurisdiction. Its framers could have expressly granted this com- 
petence* in 1945 along with the judicial competence they reserved for the Interna- 
tional Court of Justice. But they chose not to. Nor can it be credibly maintained that 
this omission was an oversight as the UN Charter was being drafted at approximately 
the same time as the Nuremberg Charter and during the trials that subsequently fol- 
lowed. Nuremberg was the news of the day and yet the UN framers chose not to pro- 
vide for an express grant of UN jurisdiction for international criminal law violations. 
The Vienna Convention on the Law of Treaties article 32 allows for the consideration 
of the circumstances of the document’s conclusions in determining the meaning of 
international documents and provides that “[r]ecourse may be had to supplementary 
means of interpretation, including the preparatory work of the treaty or the circum- 


37. UN Charter Chapter VII competence provides the Security Council with broad powers 
to respond to threats to international peace and security. UN Charter, supra chap. I, note 
27, arts. 39-51. 

38 Instead, the framers of the Charter opted for a grant of broad powers under articles 39 
— 42. Under article 39, in the event threats to the peace, breach of the peace or acts of 
aggression occur, the Security Council shall be authorized to take measures to maintain 
or restore international peace and security. Articles 40 — 41 describe the measures at the 
disposal of the Security Council including negotiation, diplomatic initiatives, economic 
sanctions and military actions. The inclusive language of the Charter does not limit the 
methodology the Security Council could use, but the inclusion of express measures with- 
in the body of the Charter suggest that those measures would be the presumptive tools, 
and other methods would only be used in extraordinary circumstances. The Charter’s 
recommended measures are expressed in terms of executive action, there was no men- 
tion of judicial methodology or remedies. Article 39 identifies the purpose of Chapter 
VIL, “... to maintain or restore international peace and security,’ and yet, this mandate 
has arguably become more obscure as ending impunity has taken an important role in 
the peace process. The Vienna Convention on the Law of Treaties, supra chap. I, note 13. 
Article 32 indicates that when the “ordinary meaning” interpretation ofa treaty provision 
is ambiguous or obscure, recourse to supplemental interpretation may be relied upon 
including the “circumstances of its conclusion.’ One of the circumstances of the drafting 
of the UN Charter was that it was concluded during the time of Nuremberg, and if its 
framers wished to reserve international criminal judicial competence, they would likely 
have done so expressly. On the other hand, the Vienna Convention also states in article 
31(3)(b), “[t]here shall be taken into account, together with the context: any subsequent 
practice in the application of the treaty which establishes the agreement of the parties 
regarding its interpretation.” Thus, the practice of creating judicial bodies by the Security 
Council under Chapter VII in the 1990’s and 2000's has per se established the Council's 
ability to utilize judicial as well as executive means to fulfill its mandate. 
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stances of its conclusion.”? There is no evidence that the Security Council contem- 
plated international criminal judicial competence as part of Chapter VII prior to the 
1990's, thus, since the framers of the UN did not specifically reserve this right, the 
ICC’s exercise of jurisdiction can not be rationally characterized as diminishing the 
authority of the Security Council or the other organs of the UN. 

Furthermore, this argument presumes a denial of authority inconsistent with the 
current structure of the UN. The Security Council exercises little authority over the 
official judicial body of the UN, the International Court of Justice. How then could it 
be maintained that the Security Council’s authority is diminished if it stands in the 
same position to the ICC? The Security Council can refer cases to the ICJ as well 
as to the ICC. The Security Council cannot prevent the ICJ from hearing certain 
cases according to political whim as the Charter reserves an impartial footing for that 
Court.*° Therefore, to suggest that the ICC shouldn't be afforded the same judicial in- 
tegrity or that the independence of the ICC impinges upon the ability of the Security 
Council to fulfill its mandate or diminishes its authority is unsupportable. 

Throughout his first term of office, George W. Bush took several affirmative steps 
to quash the viability of an autonomous International Criminal Court. These steps 
had proven increasingly vitriolic and were arguably effective, at least in the short- 
term. Through domestic legislation, diplomatic maneuvers and what some describe 
as bullying, this administration and other U.S. officials have taken steps that threaten 
to undermine the Court. On November 3, 2003, in remarks given to the American 
Enterprise Institute, John R. Bolton, then-Under Secretary for Arms Control and 
International Security and self-styled opponent of the ICC, stated, “[T]he United 
States is engaged in a worldwide effort ... that would prohibit the surrender of U.S. 
persons to the Court,’ and “a global campaign ... that will ensure U.S. persons are 
not subjected to the ICC’s jurisdiction” * To this extent the U.S. has been effective, 
but whether U.S. personnel were ever in any danger of prosecution from the ICC in 
the first place is dubious. On the other hand, the Bush administration’s initiatives to 
render the Court ineffective in the long term seem to be failing. The ICC continues 
to conduct prosecutions and open investigations and is currently taking measures in 
8 out of the 14 situations currently commanding international criminal oversight.” 


390 ~—sI. 


40 Chapter XIV of the UN Charter established the modern International Court of Justice 
and identifies it as “... the principal judicial organ of the United Nations. U.N. Charter, 
supra chap. I, note 27, art. 92. The International Court of Justice Statute annexed to the 
UN Charter stipulates in Article 2 that, “[t]he Court shall be composed of a body of inde- 
pendent judges,’ and references no instance within which the Security Council otherwise 
exercises control over the Court. International Court of Justice Statute, June 26, 1945 59 
Stat. 1031. 

41 John R. Bolton, American Justice and the International Criminal Court, Remarks at the 
American Enterprise Institute, Washington DC, (Nov. 3, 2003), at http://www:state. 
gov/t/us/rm/25818.htm. [hereinafter Bolton, Remarks at AE]I]. 

42 Situation in the Democratic Republic of Congo, supra chap. UI, note 152. 
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However, even before the conference in Rome, some U.S. actions reflected op- 
position to the concept of a permanent international criminal tribunal. Accordingly, 
as the Conference approached, “the attacks on the Court in the United States grew 
increasingly shrill? and “[U.S.] Senator Jesse Helms (R-N.C.) has declared war on 
the ICC for not giving ‘100 percent protection’ from prosecution to American Gls.’** 
Additionally, Senator Helms, who was the Chair of the Senate Foreign Relations 
Committee,** stated that the ICC would be “dead on arrival” absent an allowance for 
United States veto over cases being brought before it.*° The U.S. Delegation to Rome 
apparently echoed this attitude. 

David Scheffer was the former Ambassador-at-Large for War Crimes Issues and 
was the head of the U.S. Delegation to Rome. While working in this capacity he nego- 
tiated, inter alia, the inclusion of Article 98(2) in the Statute, which states: 


The Court may not proceed with a request for surrender which would require the request- 
ed State to act inconsistently with its obligations under international agreements pursuant 
to which the consent of a sending State is required to surrender a person of that State to the 
Court, unless the Court can first obtain the cooperation of the sending State for the giving 
of consent for the surrender.” 


43 Sadat & Carden, supra chap. Ill, note 1, at 4.47. 

44. Wedgwood, supra chap. I, note 31. 

45 ‘The fledgling ICC has suffered a series of domestic legislative challenges in the United 
States. Two earlier drafts of the American Service Members’ Protection Act, designed 
to withhold military aid to any country that is a signatory to the ICC, were proposed 
but defeated. S. 2726, 106" Cong. § 7 (2000) and S. Amdt. 1690 to National Defense 
Authorization Act for Fiscal Year 2002, S. 1438, 107" Cong. (2001). A similar bill passed 
in the House. H. Amdt. 31 to Foreign Relations Authorization Act, H.R. 1646, 107" Cong. 
(2001). Ultimately, however, in 2002 the third version of the American Service Mem- 
bers’ Protection Act passed as an amendment to the 2002 Supplemental Appropriations 
Act for Further Recovery From and Response to Terrorist Attacks on the United States, 
Pub. L. No.107-206 (codified as 22 U.S.C. §§ 7421-7432 (2002)). Additionally, bills were 
proposed recommending that the United States’ signature be withdrawn from the Rome 
Statute and that all support be withheld from the ICC. See American Service Member 
and Citizen Protection Act of 2002, H.R. 4169, 107th Cong. (2002); Presidential Order 
Limitation Act of 2001, H.R. Con. Res. 23, 107th Cong. (2001); H. Amdt. 408, 107th Cong. 
(2002) to Bob Stump National Defense Authorization Act for Fiscal Year 2003, H.R. 4546, 
107th Cong. (2002). The Departments of Commerce, Justice and State, the Judiciary, and 
Related Agencies Appropriations Act of , 2002 Pub. L. No. 107-77 (to be codified as 16 
USS.C.: 1856), § 630, 115 Stat. 748, 805 (2001) successfully passed and provides that no 
United States funds will go to the International Criminal Court or the Preparatory Com- 
mission. 

46 Sadat & Carden, supra chap. III, note 1, at 4.48. 


47 Rome Statute, supra chap. I, note 1, art. 98(2). It should be noted that the statute uses 
the term “may” instead of “shall” when conceding superior jurisdiction to existing in- 
ternational agreements, which arguably suggests discretionary rather than mandatory 
adherence to this provision, but its use as a negative (i.e., “may not”) precludes the term’s 
discretionary application. Article 31(1) of the Vienna Convention on the Law of Treaties 
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Accordingly, this provision precludes the jurisdiction of the Court over foreign na- 
tionals in a territory if their surrender would violate existing treaties between the two 
states, unless the rights under those treaties were waived. The reference to “interna- 
tional agreements” in the Article has been interpreted both narrowly and broadly to 
include or exclude different types of agreements.** The narrow interpretation argues 
that the use of the term “sending state” modifies the scope of the provision*® and lim- 
its its applicability to agreements involving nationals sent to the foreign territory by 
their governments, such as U.S. military or diplomatic personnel sent abroad. 

The broad interpretation, championed by the U.S., provides a more pervasive def- 
erence and makes no distinction between nationals being sent by the government 
or those who go abroad for their own purposes. This interpretation also allows for 
the subsequent negotiation of treaties limiting the Court’s jurisdiction.5° Mr. Schef- 


requires that the “ordinary meaning” be applied in the statutory construction of treaties, 
supra chap. I, note 13. The ordinary meaning of “may not” is one of unqualified prohibi- 
tion without allowance for discretion and is therefore indistinguishable from “shall not” 
or “must not” In the Report of the Preparatory Committee on the Establishment of an 
International Criminal Court, the issue of a state’s responsibility concerning surrender, 
transfer and extradition of suspects is discussed in Article 87. In that report, the drafters 
recommended that a “State Party may deny a request for [surrender] [transfer] [extradi- 
tion] only if: (e) compliance with the request would put it in breach of an existing obliga- 
tion that arises from [a peremptory norm of] general international law [treaty] obligation 
undertaken to another state.” U.N. Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court, Report of the Preparatory Commit- 
tee on the Establishment of an International Criminal Court, Apr. 14, 1998, U.N. Doc. 
A/Conf.183/2/Add.1, at 134. Therefore, the final version of the Rome Statute states that 
the Court “may not” request the transfer of persons if it would require the requested 
state to act inconsistently with pre-existing treaties, and the Preparatory Committee re- 
port states that a State Party “may deny” the Court’s request, thus stating the rule both 
positively and negatively. /d. On the other hand, the report notes that “the options in this 
subparagraph are not clear” and that “there is no agreement on the list of grounds con- 
tained in this option” Jd. at n. 13. Subsequently, the report suggests tension between the 
discretionary prioritization of requesting states and the Court by stating “a State Party 
[shall] [may] accord priority to a request of a state over a request by the Court for the 
extradition, transfer or surrender of a person to the requesting state under the provisions 
of any existing bilateral or multilateral agreement,’ but this only modifies the discretion 
of the state and does not address the authority of the Court to proceed with a request. 
Id. at 136. Rather than illuminating the intent of the drafters, the notes of the Prepara- 
tory Committee raise more questions than answers and reaffirm recourse to the plain 
language construction, which leads to the conclusion that there is no difference between 
“may not” and “shall not?” 

48 For a complete discussion of this distinction, see generally, James Crawford et al., supra 
note 10. 


49 Id. at para. 43. 


50 “The United States takes the view that these [bilateral] agreements are ‘expressly contem- 
plated’ by Article 98(2) of the Rome Statute. Jd. at para. 10 (citing a statement made by 
Ambassador Negroponte, United States Permanent Representative to the U.N., July 12, 
2002, subsequently U.S. Ambassador to Iraq). 
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fer asserted that “[w]hen the U.S. delegation successfully negotiated the inclusion of 
Article 98(2) in the Rome Treaty, we had in mind our own SOFA (Status of Forces 
Agreements) and their applicability’" This concern about SOFA agreements (an 
agreement “between the United States and a host nation which establishes uniform 
rules for handling legal matters involving U.S. military personnel serving overseas”) 
was modified by Mr. Scheffer’s additional observations: “Perhaps more importantly, 
even as a non-party, under Article 98(2) we can negotiate agreements with other 
governments that would prevent any American [sic] being surrendered to the ICC 
from their respective jurisdictions without our consent’ 

From Mr. Scheffer’s representations, it is apparent that the United States came to 
Rome with the intent to exempt its citizens from liability to the Court* and proceed- 
ed to negotiate for this during the Conference. Failing to acquire universal exemption 
or veto authority, the U.S. delegation managed to negotiate a provision in the Statute 
providing a failsafe whereby it could individually negotiate with State parties to the 
Conference achieving the same result. This provision was Article 98(2). 

At the Conference in Rome there were many concessions made to the US. del- 
egation.® Indeed, these concessions began prior to the Conference pursuant to UN 
Resolution 50/46 of December 11, 1995, which established a committee preparatory 
to the formation of the International Criminal Court. At the Conference, the conces- 
sions included the incorporation of the doctrine of complementarity, affording the 
ICC jurisdiction only if national courts are unable or unwilling to investigate and, if 
necessary, prosecute, and the exemption for the prosecution of war crimes for seven 
years (the U.S. was negotiating for ten years). However, the United States failed to 
win support for its amendments to the statute to achieve exemption for U.S. citizens 
or, alternatively, exclusive UN Security Council authority for prosecutions.*° Other 
amendments proffered by the U.S. delegation were overwhelmingly voted down in 
the closing hours of the Conference.” In the concluding moments “[a]s delegates 
clapped, cheered, hugged and took snapshots to commemorate the moment, de- 


51 Scheffer, supra note 1, at 17. 


52 Erik Rosenfeld, Application of U.S. Status of Forces Agreements to Article 98 of the Rome 
Statute, 2 WASH. U. GLOBAL STUD. L. REV. 273, 276 n.30 (2003). 


53 Scheffer, supra note 1, at 18. 
54 Id. 


55 There was some concern that the delegates had gone too far to accommodate the United 
States in making concessions and that the final result would be a statute so loosely formu- 
lated that major human rights violators would evade prosecution. See Chibueze, supra 
chap. II, note 46, at 52-53. 

56 ‘The requirement of U.N. Security Council approval for all ICC prosecutions would pro- 
vide the United States, as a permanent member, with the capability of vetoing any un- 
wanted prosecutions, and would therefore be analogous to the ICTY. 


57 See LAWRENCE WESCHLER, Exceptional Cases in Rome: The United States and the Strug- 
gle for an ICC, in THE UNITED STATES AND THE INTERNATIONAL CRIMINAL COURT: 
NATIONAL SECURITY AND INTERNATIONAL LAW 85-111 (Sarah B. Sewall & Carl Kaysen 
eds., 2000). 
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jected members of the United States delegation sat stonily in their seats.” 5° Of 160 
nations present, 120 countries voted for the Rome Statute, seven voted against it® 
and 21 abstained. 

Shortly after its passage, the Rome Statute was ratified by 89 countries. The U.S. 
reaction was, at first, benign. Then-President Clinton provided a qualified endorse- 
ment by signing the Treaty in his last days in office — although by doing so on his last 
day in office he virtually guaranteed that the effort would be little more than symbolic 
as it would be impossible to acquire the two-thirds Senatorial approval for ratifica- 
tion during his administration.®° Subsequently, the Bush administration sent a letter 
to the U.N. declaring its intent not to ratify the Rome Statute” and seemingly began 
a campaign to circumvent its implementation. The Lawyers Committee for Human 
Rights (now called Human Rights First) concluded that “[d]espite President Clinton 
having signed the Rome Treaty, giving the Court his qualified support, the U.S. has 
now completely disengaged from the ICC. This disengagement was signaled power- 
fully in May this year [2002] by the U.S’s so-called ‘un-signing’ of the Rome Statute’? 


58 Alessandra Stanley, LS. Dissents, but Accord is Reached on War-Crime Court, N. Y. 
TIMES, July 18, 1998, at A3. 

59 ‘The United States was the only democracy to vote against the statute and was joined by 
Libya, Israel, Qatar, Yemen, Algeria and China. Among the abstaining countries were, 
inter alia, India, Pakistan, Indonesia, Saudi Arabia, Cuba, North Korea, Afghanistan, Iraq 
and Iran. Faulhaber, supra chap. I, note 28, at 538. Collectively, these nations have among 
the worst human rights records (/d. at 538 n.1s) on the globe, leading some to believe that 
if there is any truth to the adage that one is judged by the company one keeps, then the 
United States will be judged harshly. 

60 President Clinton also left a recommendation to his successor not to endorse the Treaty 
as drafted because it contained flaws. However, his approach suggested a willingness to 
further work with the ICC in order to forge a document that could be mutually agree- 
able. President Clinton’s actions reflected a desire to reform the treaty and remain in the 
debate. This position is espoused by David Scheffer, Clinton’s Ambassador-at-Large for 
War Crimes Issues, who concluded that the remaining flaws in the treaty could be best 
resolved if the United States were a signatory. Scheffer also eschewed “[d]eclaring war on 
the treaty or just monitoring further talks with studied indifference, which appears to be 
the Bush Administration’s chosen course.” Scheffer, supra note 1, at 5. 

61 The USS. declaration not only served to disengage the U.S. symbolically from the jurisdic- 
tion of the Court, but also served to circumvent any proposed U.S. obligations in accor- 
dance with Article 18 of the Vienna Convention on the Laws of Treaties. Article 18 states 
that “A state is obliged to refrain from acts that would defeat the object and purpose of 
a treaty when (a) it has signed the treaty or has exchanged instruments constituting the 
treaty subject to ratification, acceptance or approval, until it shall have made its intention 
clear not to become a party to the treaty.” Vienna Convention, supra chap. I, note 13, art. 
18 (emphasis added). Once the Bush administration made its intentions clear by virtue of 
the declaration, the U.S. was no longer subject to criticism for failing to abide by Article 
18 and for defeating the object and purpose of the ICC treaty. 


62 Lawyers Committee for Human Rights, Article 98 Agreements: The EU’s Guiding Prin- 
ciples in Context, at http://www.humanrightsfirst.org/international_justice/icc/us_role/ 
us_role_o1.htm (last visited Apr.3, 2010) [hereinafter LCHR, Article 98]. 
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The representation that the Bush administration declaration® constitutes an “un- 
signing” of the Rome Statute is a misnomer, it merely signaled the intent of the USS. 
not to ratify. Its legal effect only served to circumvent U.S. obligations under Vienna 
Convention on the Law of Treaties (Article 18) to refrain from taking steps to defeat 
the object and purpose of the Rome Statute, but it does not invalidate the pre-ex- 
isting signature of former President Clinton. The Obama administration could issue 
a communiqué to the UN retracting the Bush administration’s declaration,® which 
would technically bind the U.S. to Article 18. However, the new administration would 
not be required to re-sign the Rome Statute as the U.S. has never legally “un-signed” 
the Treaty, and could exercise its discretion to immediately present the Treaty to the 
US. Senate for advice and consent and eventually for ratification without any inter- 
vening process. 


U.S. Threat to Veto Peacekeeping 


On May 17, 2002, the U.S. threatened to veto the Security Council renewal of the 
East Timor peacekeeping mission if U.S. soldiers were not given immunity from ICC 
prosecutions, but then relented temporarily.®° The Rome Treaty was to take effect on 


63 John Bolton, formerly of the State Department, was the Bush administration official who, 
prior to his appointment as U.S. representative to the United Nations, drafted and sent 
the letter to the UN declaring the U.S. intent not to ratify the Rome Statute, see infra at 
note 154. 

64 Article 18(a) of the Vienna Convention on the Law of Treaties provides “A State is obliged 
to refrain from acts which would defeat the object and purpose of a treaty when: (a) it has 
signed the treaty or exchanged instruments constituting the treaty subject to ratification, 
acceptance or approval, until it shall have made its intention clear not to become a party 
to the treaty;” Vienna Convention, supra chap. I, note 13, at art. 18 (a). By retracting the 
Bush repudiation letter, President Obama could nullify the prior Bolton Declaration, and 
bind the U.S. to at least comply with the object and purpose of the Court, without the 
advice and consent of the Senate — and signal a closer relationship between the US. and 
the ICC. 


65 ‘The Vienna Convention on the Law of Treaties Article 78 specifies: “[E]xcept as the treaty 
or the present Convention otherwise provide, any notification or communication to be 
made by any State under the present Convention shall: (b) be considered as having been 
made by the State in question only ... upon its receipt by the depository” emphasis added. 
Id. Thus, changing U.S. policy to refrain from obstructing the object and purpose of the 
Rome Statute alone would probably not be binding on the U.S. under international law 
(the policy change itself being purely voluntary), unless the U.S. officially notified the 
U.N. (depository of the Rome Statute) and reactivated Article 18(a) with regard to the 
already signed but not ratified treaty. 


66 ‘The U.S. attempted to amend the Security Council's resolution calling for a peacekeeping 
mission in East Timor in order to exempt U.N. troops from prosecution by the ICC, but 
“dropped the amendment in the face of strong opposition from other council members 
— including Britain and France which both have veto power in the council and support 
the court” Subsequently, U.S. Ambassador John Negroponte stated on May 20°, “We 
definitely want to make clear that when we participate in peacekeeping missions that we 
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July 1, 2002.” On June 21, 2002, just 10 days before the effective date of the Statute, 
the U.S. threatened to veto a renewal of the peacekeeping mission to Bosnia,® absent 
its sought-after immunity from the ICC,°° but agreed to a 10-day extension. There- 
after, on June 30, 2002 the U.S. vetoed an extension of the peacekeeping mission in 
Bosnia in a UN Security Council vote of 13 to 1.”° This action prompted then-UN 
Secretary-General Kofi Annan to declare that the world could not afford the Security 


intend to seek some kind of exception to international criminal court jurisdiction” Edith 
M. Lederer, U.S. Makes Int'l Court Demands, A.P., May 20, 2002, available at http:// 
www.wfa.org/issues/wicc/unsc14.22/protectpeacekeepers.html. See also Colum Lynch, 
U.S. Seeks Court Immunity for E. Timor Peacekeepers, WASH. Post, May 16, 2002, at A22; 
Somini Sengupta, US. Fails in UN to Exempt Peacekeepers from New Court, N.Y. TIMES, 
May 17, 2002, cited in The Washington Working Group on the ICC: US Fails to Win Ex- 
emption; East Timor Peacekeeping Will Continue (May 17 2002), available at http://www. 
wfa.org/issues/wicc/unsc14.22/may17.html. 

67 Rome Statute, supra chap. I, note 1, art. 126. 

68 As reported in the New York Times, Richard S. Williamson, the United States represen- 
tative to the United Nations for special political affairs stated, “In the Security Council 
this morning, I said there should be no misunderstanding that if there is not adequate 
protection for U.S. peacekeepers, there will be no U.S. peacekeepers.’ Serge Schmemann, 
U.S. Links Peacekeeping to Immunity From New Court, N.Y. TIMES, June 19, 2002, at A3. 
See also Anwar Iqbal, U.S. Seeks Amnesty for Peacekeepers, UNITED PREss INT'L, June 
20, 2002, available at http://www.wfa.org/issues/wicc/unsc1422/upio62002.html; Car- 
ola Hoyos, US Seeks to Exempt Peacekeepers from International Criminal Court, FIN. 
TIMES, June 18, 2002, (The Americas), at 9, available at http://www.wfa.org/issues/wicc/ 
unsc1422/FT061802.html; US Threat to Pull Troops; Row over New UN Court, HERALD 
SUN, June 21, 2002, at 33, available at http://www.wfa.org/issues/wicc/unsc1422/herald- 
suno62102.html. 

69 ‘The proposed text of the U.S. draft resolution for inclusion in the renewal of the U.N. Se- 
curity Council Bosnia Peacekeeping Mandate states, in relevant part, “that persons from 
contributing states acting in connection with such operations shall enjoy in the territory 
of all member states, other than the contributing states, immunity from arrest, detention 
and prosecution with respect to all acts arising out of the operation and that this immu- 
nity shall continue after the termination of their participation in the operation for all such 
acts.” Reported Text Submitted by U.S. to be Included in the Renewal of the U.N. Security 
Council, Bosnia Peacekeeping Mandate, June 19, 2002, cited in The Washington Working 
Group on the LC.C.: U.S. Efforts to Obtain Exemption for U.N. Peacekeepers Draft Security 
Council Resolution (June 21 2002), available at www.wfa.org/issues/wicc/unsc14.22/UN- 
SCdraftres.html. 


70 Ambassador Negroponte stated that the United States was committed to Bosnia, but 
“(t]he fact that we are vetoing this resolution in the face of that commitment, however, is 
an indication of just how serious our concerns remain about the risks to our peacekeep- 
ers.” Colum Lynch, U.S. Wields Veto in Clash Over War Crimes Court, WASH. Post, July 
1, 2002, at Au, available at http://www.wfa.org/issues/wicc/unsc1422/wp-veto.html. See 
also Betsy Pisik, U.S. Ready to Pull Troops Out of Bosnia; No Deal Reached Over World 
Court, WASH. TIMES, June 29, 2002 at: As; UNITED PRESS INTERNATIONAL, US OKs 72- 
hr Extension for Bosnia Mission, wire service, (June 30, 2002), at http://www.wfa.org/is- 
sues/wicc/unsc1422/upi-extend.html. 
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Council’s deep divide on such important issues and the implications it might have on 
all UN peace operations.” Three days later the U.S. agreed to another extension to 
allow for reconsideration of the issue.” 

Numerous states weighed in on the controversy, with the overwhelming majority 
against the U.S. position, and raised such concerns as, inter alia, whether the Security 
Council has the authority to adopt resolutions that circumvent treaties which are 
in compliance with the United Nations Charter; whether the exemptions backed by 
the UN would be in violation of the UN Charter according to Chapter VII; what the 
impact of these exemptions on customary international law might be; and what cor- 
responding message such resolutions send out (i.e., that peacekeepers are above the 
law).”3 On July 12, 2002, the Security Council succumbed to the relentless U.S. pres- 
sure and approved a one-year exemption for U.S. peacekeepers, shielding them from 
the jurisdiction of the ICC.# 


71 UN. Press Release, World Cannot Afford Security Council’s Deep Divide on Such Im- 
portant Issue, Says Secretary-General, on Failure to Extend Bosnia Mission, January 7, 
2002, SG/SM/295 SC/7440, at http://www.un.org/News/Press/docs/2002/sgsm8295. 
doc.htm. 

72 Washington Working Group on the International Criminal Court, July 3: WS. Agrees 
to Temporary Extension of Peacekeeping, at http://www.wfa.org/issues/wicc/unsc1422/ 
july3-html (last visited Oct. 23, 2004). 

73 Don Mackay, the U.N. Security Council representative from New Zealand, stated that 
the issue before the Council had implications for peacekeeping, fundamental issues of 
international law, the international treaty-making process and the role of the Council it- 
self, and that there was no justification or need for the exemption of peacekeepers which 
would “seem to enshrine an unconscionable double standard, placing peacekeepers above 
the law?’ U.N. Press Release: Bosnia Mission Mandate in Question, As Security Council 
Debates Legal Exposure of UN Peacekeepers, July 10, 2002, 4568 Meeting (AM & PM) 
— SC/7445/Rev, available at http://www.un.org/News/Press/docs/2002/SC7445Rev1. 
doc.html (last visited May 1, 2005) [hereinafter U.N. Press Release: Bosnia]. The represen- 
tative from Canada, Paul Heinbecker, stated that fundamental principles of international 
law were in question and that the circulated resolution contained elements that exceeded 
the Council’s mandate. Jd. Stefan Tafrov, representative from Bulgaria, articulated that 
peacekeeping missions were vital to the U.N. and the Council and that Chapter VII of the 
U.N. Charter should not be linked to the weakening of any international treaty. Jd. Maria 
Elena Chassoul, representative from Costa Rica speaking on behalf of the Rio group stated 
that the resolution exceeded the Council's authority and might undermine its creditability 
and legitimacy. Jd. The representative from Jordan, Zeid Ra’ad Zeid al-Hussein, stated that 
the only discussion the Security Council should be having a week after the ICC statute en- 
tered into force was on how best to assist the Court, to contemplate anything short of that 
would be offering comfort to the criminals of tomorrow, and that the resolution would 
edge beyond the Council’s authority under the United Nations Charter. Jd. 


74 The authority for the exemption of peacekeepers from potential prosecution is grounded 
in Article 16 of the Rome Statute which states, “No investigation or prosecution may 
be commenced or proceeded with under the Statute for a period of 12 months after the 
Security Council, in a resolution adopted under Chapter VII of the Charter of the United 
Nations, has requested the Court to that effect; that request may be renewed by the 
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This compromise was widely regarded with bitterness by Security Council mem- 
bers. The UN representative from Mexico stated, “The general opinion of the inter- 
national community is that this is wrong?’ The representative from Canada com- 
mented, “This is a sad day for the United Nations,’’® and the representative from 
South Africa declared that the actions of the United States held disturbing implica- 
tions for the rest of the member states, and the world in general.”’ The result was (a 
renewable) Resolution 1422 which states in relevant part, “[I]f a case arises involving 
current or former officials or personnel from a contributing State not a Party to the 
Rome Statute over acts or omissions relating to a United Nations established or au- 
thorized operation, [the ICC] shall for a twelve-month period starting 1 July 2002 not 
commence or proceed with investigation or prosecution” Thus, all UN peacekeepers 
from any countries that are not parties to the Rome Statute are not subject to ICC 
prosecutions for at least one year. 

In June 2003 the exemption was extended for another year under U.S. pressure.” 
However, under subsequent domestic and international political pressure, in June 
of 2004 the United States withdrew its proposed resolution to further renew the 
immunity for the peacekeepers.” In a press release dated June 23, 2004. Ambassa- 


Council under the same conditions” Rome Statute, supra chap. I, note 1, art. 16. This au- 
thority was contested by many of the representatives to the Security Council during and 
immediately after the vote on Resolution 14.22 authorizing the exemption. U.N. Press Re- 
lease: Bosnia, supra note 34. They contended that Article 16 of the Rome Statute was not 
meant to apply blanket coverage before the fact but to be determined on an ad hoc basis, 
and that the United States’ interpretation unreasonably expanded the Security Council's 
authority by limiting targets of ICC prosecution. /d. Claudia Fritsche, of Liechtenstein, 
argued that the contemplated approach would effectively amend Article 16 of the Rome 
Statute, and Brazil’s representative, Gelson Fonseca, stated that the provisions of Article 
16 of the Rome Statute were applicable only on a case-by-case basis. Jd. These critiques 
suggest that the applicability of Article 16 must be observed in a historical/specific man- 
ner and not in a preemptive/generic context. Some representatives, including Adolfo 
Aguiler Zinser of Mexico, cautioned that the Council’s broad interpretation of Article 16, 
presupposed by Resolution 1422, created a dangerous precedent of using its resolutions 
to amend treaties in contravention of the Vienna Convention on the Law of Treaties, and 
suspension [of liability] could not be granted concerning events that had not occurred, 
nor could such a suspension be unlimited. /d. 

75 Washington Working Group on the International Criminal Court, UN Security Council 
Grants One-Year Exemption for Peacekeepers, (July 12, 2002), at http://www.wfa.org/is- 
sues/wicc/unsc1422/july12.html. 


76 Id. 
77. U.N. Press Release: Bosnia, supra note 34. 


78 See S.C. Res. 1487, UN SCOR, 58" Sess., 4772d mtg. at 1, U.N. Doc. S-INF/59 (2003) 
available at http://daccessdds.un.org/doc/UNDOC/GEN/No3/394/51/PDF/No339451. 
pdf?OpenElement. See also Jim Lobe, US. Slashes Military Aid to Friendly Nations (Oct. 
1, 2003), at http://us.oneworld.net/article/view/69348/1. 


79 Press Release, Ambassador James B. Cunningham, Remarks on the International Crimi- 
nal Court (June 23, 2004) [hereinafter Cunningham], available at http://www.un.int/ 
usa/o4print_111.htm. 
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dor James B. Cunningham, Deputy U.S. Representative to the United Nations stated, 
“We believe the draft [resolution] and its predecessors fairly meet the concerns of 
all. Not all Council Members agree, however, and the United States has decided not 
to proceed with further consideration and action on the draft at this time to avoid 
a prolonged and divisive debate:®° This sensitivity to the concerns of other Council 
Members arguably reflects a decisive change from those considerations espoused by 
the administration two years earlier when it stood alone in the Security Council on 
Resolution 1422 and vetoed renewal of peacekeeping in Bosnia. 


ASPA/Nethercutt Amendment 


Contemporaneous with the diplomatic efforts taking place in the UN Security Coun- 
cil was the domestic debate in the US. legislature regarding the American Service 
Members’ Protection Act of 2002 (ASPA). This legislation was passed and signed into 
law on August 2, 2002, just 21 days after the compromise was reached on Resolution 
1422. ASPA precludes United States’ participation in UN peacekeeping activities un- 
less one of the following conditions exists: U.S. soldiers are expressly exempt from 
ICC jurisdiction by UN resolution; the countries in which the troops are operating 
are outside the jurisdiction of the ICC; the troops are in countries that have con- 
cluded bilateral agreements with the U.S. exempting them under Article 98(2) of the 
Rome Statute; or the national interests of the U.S. justify participation." ASPA also 
prohibits U.S. cooperation with the International Criminal Court by such entities as 
the United States Courts, or local governments, or United States agencies. It prohib- 
its any federal, state or local government from providing support to the ICC; prohib- 
its the extradition of any person to the ICC; prohibits the use of United States funds 
to assist in the investigation, arrest, detention, or prosecution of any United States 
citizen by the ICC; and prohibits any investigative activity of the ICC in the United 
States and its territory.” 

This Act further prohibits the transfer of any classified national security informa- 
tion and law enforcement information to the ICC." ASPA expressly grants the Presi- 
dent authority “to use all means necessary and appropriate to bring about the release” 
of persons of the Armed Forces of the United States and certain other persons being 
detained or imprisoned by or on behalf of the International Criminal Court.** The 
fear that the United States may use force to protect its soldiers if prosecuted at The 
Hague inspired ASPA’s nickname, “The Hague Invasion Act’ The authority afforded 
under this Section extends its protection beyond United States military personnel 


80 Id. 

81 ASPA, supra chap. I, note 42, § 2005, at 903-904. 
82 Id. at§ 2004. 

83. Id. at § 2006. 

84 Id. at § 2008. 


85 See Faulhaber, supra chap. I, note 28, at 546 n.77 (citing The Hague Invasion Act, ST. 
Louis Post-DIsPATCH, Oct. 24, 2001, at B6). 
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to include other individuals, even non-Americans.* The exact extent of the protec- 
tion and who is covered under the Law is unclear, but the administration evidently 
assumed an expansive interpretation, including economic/trade as well as military 
interests. Regarding this protection, Under Secretary Bolton opined: 


This broad scope of coverage is essential to ensuring that the ICC will not become an im- 
pediment to U.S. activities around the world. We must guarantee the necessary protection 
to our media, delegations of public and private individuals traveling to international meet- 
ings, private individuals accompanying official personnel, contractors working along side 
official personnel (particularly in the military context), participants in exchange programs, 
former governmental officials, arms control inspectors, people engaged in commerce and 
business abroad, students in government sponsored programs, to name just a few catego- 
ries of persons.*” 


Additionally, ASPA bars all U.S. military assistance to states who are members of the 
ICC and allows exceptions only for certain countries (including NATO members), 
where it is in the U.S. national interest to continue military aid or who have executed 
an Article 98 treaty.** These provisions make up some of the sections with the great- 
est bearing on the ICC. 

Thus, the American Service Members’ Protection Act of 2002 mandates the re- 
striction of legitimate peacekeeping forces;* the obstruction of the ICC in its inves- 
tigatory capacity in the U.S.°° (regardless of the gravity of the offenses investigated); 
the refusal to share any classified national security or law enforcement information™ 
whether or not it concerns Americans and/or involves matters relating to U.S. terri- 
tory; the deprivation of military aid to State parties to the ICC that have been tradi- 
tional U.S. allies unless they endorse Article 98 of the Rome Statute; and the author- 
ity of the president to “use all means necessary” to remove specific U.S. and allied 
personnel from detention by the ICC.” The Netherlands, host State of the ICC, ap- 
parently has nothing to fear however, as a U.S. Embassy communication dated June 
12, 2002 reassured that, “we would expect to resolve these controversies in a con- 
structive manner ... [and] we cannot envisage circumstances under which the United 


86 ASPA, supra chap. I, note 42, § 2008. Section 2008(b) of the American Service Members’ 
Protection Act states, “Persons authorized to be freed —the authority of subsection (a) 
shall extend to the following persons: (1) Covered United States persons; (2) Covered 
allied persons; (3) Individuals detained or imprisoned for official actions taken while the 
individual was a covered United States person or a covered allied person, and in the case 
of a covered allied person, upon the request of such government” 

87 Bolton, Remarks at AEI, supra note 41. 

88 ASPA, supra chap. I, note 42, § 2007. 

89 Id. at § 2005. 

90. Id. at § 2004. 

91 Id. at § 2006. 

92 Id. at § 2007. 

93 Id. at § 2008. 
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States would need to resort to military action against the Netherlands or another 
ally’’** Despite its language, the statement itself could be construed as an implicit 
threat to the U.S’s traditional allies, and in the heady days of the U.S.-led invasion 
of Iraq, the otherwise absurd notion of attacking The Hague may not have been as 
far-fetched as conventional wisdom would have suggested. In any event, the fact that 
the U.S. Department of State had found it necessary to clarify this point is troubling. 

The steps taken by ASPA not only attempt to remove the Court’s jurisdiction over 
U.S. service persons, ASPA’s purported purpose, but are clearly designed to stymie 
the Court's ability to function. Prohibiting cooperation with law enforcement regard- 
ing all matters does not serve to protect service persons per se, nor does the refusal to 
allow investigation on U.S. territory. Cooperation with law enforcement is essential 
for competent prosecution as is the sharing of information — particularly in cases that 
cross state boundaries. ASPA’s provisions exceed insulation of U.S. service persons 
and could be rationally limited to denial of cooperation in cases involving U.S. service 
persons or citizens only. Instead the drafters’ intent is manifest in its breadth — to 
circumvent the ICC.% 

This conclusion is consistent with the public statements of several U.S. govern- 
ment spokespersons and representatives.°° Ambassador Lawrence G. Rossin stated 


94. ‘The International Criminal Court & Reaction to the American Service Members’ Protec- 
tion Act, Statement of the US Embassy, (June 12, 2002), available at http://www.usemb. 
nl/061202.htm. 


95 This goal is reflected in public statements made by Undersecretary Bolton who has re- 
peatedly maintained a “no compromise” position on the International Criminal Court 
and stated, “Specifically, I propose for the United States policy... no financial support, 
directly or indirectly; no collaboration; and no further negotiations with other govern- 
ments to improve the statute. This approach is likely to maximize the chances that the 
ICC will wither and collapse, which should be our objective” Is a U.N. International 
Criminal Court in the U.S. Interest?: Hearing before the Subcommittee on International 
Operations of the Committee on Foreign Relations, tosh Cong. 28-31 (1998) (statement 
of Hon. John Bolton, Former Assistant Secretary of State for International Organization 
Affairs; Senior Vice President, American Enterprise Institute, Washington, D.C.), quoted 
in Sadat, supra chap. Il, note 62, at 590. 


96 Indeed, the feared vulnerability to the ICC seems to represent a dominant theme in 
U.S. foreign policy, as seen in this U.S. Senate Committee on Foreign Relations report: 
COMM. ON FOREIGN REL., THE OPTIONAL PROTOCOL TO THE CONVENTION ON THE 
RIGHTS OF THE CHILD ON THE SALE OF CHILDREN, CHILD PROSTITUTION AND 
CHILD PORNOGRAPHY AND THE OPTIONAL PROTOCOL To THE CONVENTION ON 
THE RIGHTS OF THE CHILD ON THE INVOLVEMENT OF CHILDREN IN ARMED CON- 
FLICT, S. Rep. No. 107-4 (2002).In that report, the U.S. Senate Committee on Foreign 
Relations made specific determinations concerning the impact a U.S. ratification of the 
Optional Protocol on the Convention on the Rights of the Child would have regard- 
ing the applicability of ICC jurisdiction (finding that ratification does not establish “a 
basis for jurisdiction by any international tribunal, including the International Criminal 
Court”). /d. at 17. Only after determining that ratification would not subject the U.S. to 
ICC jurisdiction would the Committee recommend conditional approval of the Op- 
tional Protocol. See Id. at 36. 
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that the International Criminal Court is “an organization that we believe is flawed, 
discriminatory and weakens established norms of international law” In a speech de- 
livered by Chargé d’Affaires Douglas A. Davidson on May 16, 2002 to the Permanent 
Council in Vienna he stated that “[t]here is only one United States position on the 
International Criminal Court Treaty. It is simple and it is this: we are opposed to it’”™ 

In addition to the ASPA, in December 2004 further legislative action was taken 
against the ICC with the passage of the Nethercutt Amendment to the U.S. Foreign 
Appropriations Bill. “This legislation is far more wide-reaching than ASPA and au- 
thorizes the loss of Economic Support Funds (ESF) to all countries, including many 
key USS. allies, which have ratified the ICC treaty but have not signed a bilateral im- 
munity agreement with the U.S. While the President has the authority to waive the 
provisions of the Amendment, it poses the threat of broad cuts in foreign assistance, 
including the funding for cooperation in international security and terrorism, eco- 
nomic and democratic development, human rights and promoting peace process- 
es.’°° In the years following its passage, ESF aid to 14 countries had been cut though 
most of those cuts were eventually waived.°° 


Bilateral Immunity Agreements 


Probably the most effective weapons in the United States’ arsenal designed to sup- 
press the function of the ICC were the Article 98 treaties also referred to as BIAs 
(bilateral immunity agreements). Article 98 treaties refer to Article 98(2) of the Rome 
Statute and are purportedly designed to provide protection to United States person- 
nel. “Dubbed ‘impunity agreements’ by leading legal experts, these bilateral agree- 
ments, if signed, could provide that neither party to the accord would bring the other 
nations’s [sic] current or former government officials, military or other personnel 
(regardless of whether or not they are nationals of the state concerned) before the ju- 
risdiction of the Court.” Initially, the United States’ success with the Article 98 trea- 
ties was modest. By fall of 2002, the United States had convinced only thirteen States 
to enter into bilateral agreements.’*? However, a year later, the number of countries 


97 Letter from Ambassador Lawrence G. Rossin, Article 98-The American Perspective, Za- 
greb Press (May 2003) (on file with author). 

98 Chargé d’Affaires Douglas Davidson, United States Mission to the OSCE Statement on 
the International Criminal Court, Remarks delivered by Chargé d’Affaires Douglas A. 
Davidson to the Permanent Council, Vienna, (May 16, 2002), available at http://www. 
usosce.rpo.at/archive/2002/05/16icc.htm. 


99 ~=6 Coalition for the International Criminal Court, Nethercutt Amendment, available at 
http://www.iccnow.org/?mod=nethercutt (last visited Dec. 9, 2008). 


100 Id. 


101 Coalition for the International Criminal Court, US Bilateral Immunity or So-called ‘Arti- 
cle 98” Agreements (April 18, 2003), available at http://www.globalpolicy.org/intljustice/ 
icc/2003/o606usbilaterals.htm. [hereinafter CICC, Bilateral Immunity]. Some agree- 
ments were non-reciprocal, granting protection only to U.S. targets. See infra note 116. 


102 See LCHR, Article 98, supra note 62. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


The United States’ Response to the Rome Statute 142 


that were signatories soared to 70. According to a speech made by John R. Bolton to 
the American Enterprise Institute, 70 countries had signed Article 98 agreements 
with 50 of them being signatories to the Rome Statute.’°? These numbers were re- 
futed, however, in a letter to then-Secretary of State Colin Powell from Human Rights 
Watch dated December 9, 2003, urging Powell to ignore the statement of some U.S. 
public officials, and asserting that only one-third of ICC states have signed Article 
98 agreements (out of what were then 92 state parties).’°* Human Rights Watch fur- 
ther averred that less than 20 (total) had entered into force and that only nine of 
those were ICC states.*°> Given the confidential nature of these agreements, it is dif- 
ficult to determine the exact number of parties, however, in a press release dated 
July 21, 2003 there were 48 publicly identified signatories.’°° According to the U.S. 
State Department, as of December 11, 2006, the number of States to have endorsed 
Article 98 agreements was 102, though the Coalition for the International Criminal 
Court identifies only 39 states that have had those agreements either ratified by their 
Parliaments or identified as binding executive agreements.’”” Of the states parties to 
the Rome Statute 46 have signed the agreements with 22 ratifications or executive 
agreements.’ 

One reason the United States had enjoyed success with Article 98 Treaties was its 
threat to withhold military aid to virtually all nations who are signatories to the Rome 
Statute. According to Section 2007 of the American Service Members’ Protection 
Act, military aid is cut from states that are party to the Rome Statute (with some ex- 
ceptions) unless they have executed Article 98 treaties. This provision did not come 
into effect until July 1, 2003 (one year after the Rome Statute’s passage) and the rise in 
Article 98 treaty ratifications corresponds to the proximity of the effective date of this 
Statute. More recently, the activity corresponding to Article 98 treaties has abated as 
the U.S. has relented regarding the Darfur referral and, perhaps more tellingly, the 


103 Bolton, Remarks at AEI, supra note 41. 

104. Human Rights Watch, US and the ICC: Extend Article 98 Agreement Waivers, Letter 
to US Secretary of State Colin Powell, available at http://www.hrw.org/press/2003/12/ 
US120903-ltr.htm (Dec. 9, 2003). 

105 Id. 


106 Announcement, Embassy of the United States of America, Croatia, International Crimi- 
nal Court (ICC) Article 98 Agreement Signatory Countries (July 21, 2003), at http:// 
www.usembassy.hr/issues/030722.htm. 

107 According to the Coalition for the International Criminal Court, 38 agreements have 
been signed by African countries (with 7 ratified and 9 executive agreements), 14 coun- 
tries in the Americas (with 4 ratified and 2 executive agreements), 16 Asian countries 
(with 3 ratified and 4 executive agreements), 10 Pacific Island countries (0 ratified and 
o executive agreements), 11 European countries (with 6 ratified and o executive agree- 
ments) and 11 Middle Eastern/North African countries (with 1 ratified and 3 executive 
agreements. The Coalition for the International Criminal Court, Status of US Bilateral 
Immunity Agreements (BIAs), at http://www.iccnow.org (last visited Dec. 10, 2008). 
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world’s states have essentially chosen sides and either accepted U.S. military aid with 
the caveat of signing the treaties or have chosen to do without. 

Of all the categories in United States foreign aid, the largest portion is earmarked 
for military aid,“° which accounts for almost 30% of all U.S. budgeted aid funds (ex- 
cluding supplemental funds)." This aid principally consists of loans and grants to 
foreign governments for the purchase of military equipment from the United States 
and, to a lesser degree, for training foreign military officers and personnel.” Military 
aid is an important component of United States’ diplomatic efforts and has been 
described as “the best way to win friends and influence people around the globe’™* 
In this light, the denial of the largest component of U.S. aid based solely on the issue 
of membership in the ICC reveals an unprecedented hostility. According to Heather 
Hamilton of the World Federalist Association (WFA), “This is the first sanction in 
US. diplomatic history targeted exclusively at democracies?"* In the Commentary 
section of the Washington Post, activist Tom Malinowski stated that “[t]his may be 
the only sanction in American diplomatic history aimed almost exclusively at gov- 
ernments that share American values." 

Of the publicly disclosed signatories to the Article 98 treaties, many are poor, 
developing nations in Africa and Asia (and some are also non-ICC State Parties)."° 
According to the Coalition for the International Criminal Court: 


A number of countries have reportedly received large sums of U.S. financial assistance 
upon signature of the bilateral immunity agreements. In the case of Sierra Leone, upon sig- 
nature of a bilateral immunity agreement it was announced that the U.S. would invest $25 
million in the Sierra Rutile mines. In other instances, pressure for signature of a bilateral 
immunity agreement has included threats such as restricted accession to NATO, as has 
been reported in some of the Balkan states, and the withdrawal of ‘dual use’ funding, such 
as in the case of the Bahamas, where American Ambassador J. Richard Blankenship warned 


110. See U.S. DEP’T OF STATE, CONGRESSIONAL BUDGET JUSTIFICATION: FOREIGN OPERA- 
TIONS, FISCAL YEAR 2004, at vii (released Feb. 13, 2003), available at http://www.state. 
gov/documents/organization/17779.pdf (last visited Apr. 3, 2010). 
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112. U.S. Conc. BUDGET OFFICE, THE ROLE OF ForREIGN AID IN DEVELOPMENT, 7-8 (May 
1997), available at http:// www.cbo.gov/showdoc.cfm?index=8&sequence=3. 

113 Kathy Kiely, Importance of Foreign Aid is Hitting Home, USA Topay, Dec. 4, 2001 at 
Au. 


114 Lobe, supra note 78. 
115 Tom Malinowski, Bush’s Court Crusade, Wasu. Post, Aug. 16, 2002, at A2s. 


116 Forty confirmed State Parties to the Rome Statute and 12 non-State Parties have endorsed 
bilateral immunity agreements with the United States, and at least 6 States Parties (Geor- 
gia, Montenegro, Nauru, Sierra Leone, Tajikistan and Uganda) have reciprocal clauses 
preventing the U.S. from turning over their nationals to the ICC. Bilateral Immunity 
Agreements, AMICC, p. 3-5 available at http://www.amicc.org/usinfo/administration_ 
policy_BIAs.html (last visited Feb. 14, 2009). 
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on public television that an ‘unfavorable’ response could result in the loss of funding for the 


117 


paving and lighting of an airport runway. 


The developing nations were particularly vulnerable to this type of pressure, as the 
amounts of foreign aid had increased dramatically in the aftermath of 9/11 in support 
of the Bush administration’s “war on terrorism?’ 

In spite of these efforts, administration officials proffered that they were not em- 
ploying undue coercion. In response to a question inquiring whether the U.S. was 
using military aid as a weapon to force nations to sign Article 98 treaties, then-Secre- 
tary of State Colin Powell replied, “[W]e’re not bludgeoning or threatening any of our 
friends... Article 98 is a way of dealing with those [ICC] concerns, and I hope that all 
of our friends and allies will view Article 98 as a positive, constructive way of dealing 
with those concerns.’"* In a Department of Defense news release dated May 6, 2002, 
then-Secretary of Defense, Donald Rumsfeld stated “there maybe [sic] mechanisms 
within the treaty by which we can work bilaterally with friends and allies, to the ex- 
tent they are willing, to prevent the jurisdiction of the treaty: 

Subsequently, John Bolton claimed that “[t]he U.S. decision to seek these bilateral 
agreements originated during the open debate in the UN Security Council on Reso- 
lution 14.22”° He indicated that the U.S. was encouraged to use individual bilateral 
agreements by member states of the European Union, and “[f]ollowing this advice 
from our European friends, we began in the late summer of 2002 to seek Article 98 
agreements.” These assertions were made in spite of Secretary Rumsfeld’s prior ref- 
erence to bilateral remedies and (prior) statements by the head of the U.S. delegation 
to Rome David Scheffer, who specifically asserted that the primary reason for the 
US. negotiation of Article 98 treaties was to subsequently enter bilateral immunity 


117. Press Release, Coalition for the International Criminal Court, U.S. Threatens to Cut Mili- 
tary Assistance to Nations Supporting the International Criminal Court: Law Pressures 
Non-US. Allies to Sign ICC Immunity Pacts (June 30, 2003), at http://www.iccnow.org/ 
pressroom/ciccmediastatements/2003/06.30.03ASPAdeadline.pdf [hereinafter CICC Press 
Release]. 


118 Press Release, U.S. Department of State, Powell, New Spanish Foreign Minister on Iraq, 
International Criminal Court: Remarks after Ana Palacio’s courtesy call on US Secretary 
of State (August 13, 2002), available at http://usinfo.state.gov/dhr/Archive/2003/Oct/15- 
4.41853-html. 

119 News Release, U.S. Dep't of Def., Secretary Rumsfeld’s Statement on the ICC Treaty (May 
6, 2002), at http://www.defenselink.mil/releases/2002/bo5062002_bt233-02.html. 


120 Bolton, Remarks at AEI, supra note 41. 


121 Id. Far from being a friendly suggestion by the EU, the heavy-handed intimidation tactics 
employed by the administration have caused considerable discord in European-Ameri- 
can relations, “European Union countries have been ‘warned’ by U.S. officials to cease 
lobbying Eastern European countries not to sign individual pacts, declaring that lobby- 
ing against the signature of Article 98 agreements would be considered ‘unfriendly’ and 
‘very damaging’ to U.S.-E.U. relations’ Sadat, supra note 96, at 559-60, (quoting Brian 
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port Exception from Court, Int’L HERALD TRIBUNE, June 11, 2003, at 1). 
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agreements,’** and not as an after-the-fact initiative spurred on by European recom- 
mendation. 

Ambassador Lawrence G. Rossin stated that the U.S. was not “blackmailing Croa- 
tia” while urging it to sign a bilateral immunity agreement and simultaneously threat- 
ening it with the removal of military assistance if it refused. This would mean that 
Croatia would lose $19 million in military equipment and training assistance, and 
Rossin admitted, such assistance would “help prepare the Croatian Armed Forces 
for NATO membership: Rossin also stated that “[b]oth the U.S. and the European 
Union agree that non-surrender agreements are consistent with [Article 98 of] the 
Rome Statute ... that created the International Criminal Court?’ Yet, according to 
the EU, the U.S.-endorsed bilateral treaty violates Article 98 of the Rome Statute.’ 
Further, in June of 2003 the EU Presidency affirmed the EU Common Position that 
rejected the bilateral immunity deals offered by the U.S."”7 The EU Counsel does 
maintain that non-surrender agreements could be consistent with the ICC statute 
under limited circumstances (e.g., assurance of investigation and, where appropri- 
ate, prosecution, if the agreements only cover persons who are not nationals of an 
ICC state party and only apply to persons who are present on the territory of the 
requested state because they have been sent by a sending state), but the U.S. agree- 
ments meet none of these requirements.’ 

In spite of the pressure applied to sign and ratify Article 98 treaties, many states 
and regional bodies did stand-up to the Bush administration and refused to submit. 
These nations include, inter alia, all 15 nations of the European Union (and 10 Acces- 
sion states), Canada, New Zealand and several other African and Latin American 
countries including Argentina, Brazil, South Africa, Trinidad and Tobago, Venezu- 
ela, and Ecuador. In an official press release dated July 7, 2003 the Brazilian govern- 
ment stated, “[Brazil has] taken cognizance of the U.S. decision to cut off military 
aid to Brazil and some fifty other countries that are not prepared to sign a bilateral 
agreement exempting United States citizens from prosecution by the International 
Criminal Court” and “such an agreement runs counter to the letter and spirit of the 
Rome Statute and constitutes a threat to the judicial equality of States:’° Further- 
more, Brazil adjudged that it was legally estopped from signing the Article 98 treaty 
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because it “cannot bilaterally fail to comply with an obligation assumed at a multilat- 
eral level?° 

Brazil is not the only state to postulate that the Article 98 treaties are in viola- 
tion of international law. Despite the erroneous assertion made by Under Secretary 
Bolton, the European Union has also maintained the position that these agreements 
are prohibited. According to the Coalition for the International Criminal Court, 
“{s]tates that sign these agreements would breach their obligations under the Rome 
Statute, the Vienna Convention on the Law of Treaties and possibly their own extra- 
dition laws.” 

Article 18 of the Vienna Convention on the Law of Treaties provides that “[a] 
state is obliged to refrain from acts, which would defeat the object and purpose of a 
treaty.’ The object of the Rome Statute is to avoid the impunity of perpetrators of 
crimes which fall within the rubric of the Court’s jurisdiction. “The overriding aim is 
thus not international prosecution as such, it is avoidance of impunity:’** The prin- 
ciple of complementarity supports this aim as it allows for domestic prosecution and 
the ICC only takes jurisdiction in cases where states are unable or unwilling to pros- 
ecute, but Article 98 Treaties thwart this purpose. U.S.-proposed bilateral immunity 
agreements “have been constituted solely for the purpose of providing individuals or 
groups of individuals with immunity from the ICC. Furthermore, the agreements do 
not ensure that the U.S. will investigate and, if necessary, prosecute alleged crimes. 
Therefore, the intent of these U.S. bilateral immunity agreements is contrary to the 
overall purpose of the ICC’ 

On the other hand, when the Bush administration sent documents expressing its 
intent “not to become a party[,]”"° Article 18(a) of the Vienna Convention became 
inoperative and the U.S. was no longer “obliged to refrain from acts which would de- 
feat the object and purpose of [the] treaty:”3° Moreover, Article 18 does not bind the 
US. as it has never ratified the Vienna Convention on the Law of Treaties. This does 
not, however, relieve other Rome Statute signatories of their obligations. Those state 
signatories, whether or not they have ratified, must still refrain from defeating the 
object and purpose of the Rome Statute under Article 18 of the Vienna Convention, 
and participation in bilateral immunity agreements arguably defeats the object and 
purpose and therefore violates international law. 

Alternatively, advocates assert that the bilateral immunity agreements are incom- 
patible with Article 98 obligations. They maintain that the purpose of Article 98 at 
Rome was to preclude the circumvention of existing SOFAs and contemplated a nar- 
row exception to jurisdiction predicated on the reason for the individual’s presence, 


130 Id. 

131 CICC, Bilateral Immunity, supra note 101. 

132 Vienna Convention, supra chap. I, note 13, art. 18. 
133 James Crawford et al., supra note 10 at para. 26. 

134. CICC, Bilateral Immunity, supra note 101. 

135 Vienna Convention, supra chap. I, note 13, art. 18(a). 
136 Id. 
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not his/her official status. Thus, foreign military personnel would fall under Article 
98 but not all persons of a particular nationality (who could be in the foreign state for 
any reason).”” “Both the drafting history and the words of Article 98(2) indicate that 
the provision was intended to cover SOFAs and like agreements. Only this interpre- 
tation is consistent with the principle of complementarity that underlies the Rome 
Statute’ 

But the U.S. bilateral immunity agreements cover a “considerably broader class 
of persons” and go “well beyond the scope of the agreements envisaged by Article 
98(2)? “[T]he U.S.-proposed bilateral immunity agreements seek immunity for a 
wide-ranging class of persons, without any reference to the traditional sending-state 
receiving-state relationship of SOFA and SOMA agreements (the term “sending- 
state” refers to a state that is deploying troops).’*° This wide class of persons would 
include anyone found on the territory of the state ... that works or has worked for the 
US. government. Government legal experts have stated that this could easily include 
non-Americans and even citizens of the state in which they are found, effectively 
preventing that state from taking responsibility for its own citizens." Additionally, 
Article 98 agreements could violate existing extradition treaties as they provide a 
narrower focus than traditional extradition and surrender agreements.’ This is par- 
ticularly relevant when the United States is seeking to protect foreign nationals from 
extradition to third party states who are signatories to the Rome Statute. 

Furthermore, there are policy reasons against bilateral immunity agreements. 
These agreements create a dangerous precedent whereby one set of rules would ap- 
ply to US. citizens and another to the citizens of the rest of the world. The success 
of the US. in ratifying Article 98 treaties also may encourage other states to seek im- 
munity for their own citizens which “would fundamentally undermine the Court?" 
Finally, it has been observed that Article 98(2) was conceded by other delegates to 
Rome at the insistence of the United States and these concessions were made with 


137 James Crawford et al., supra note 10, at para. 43. 
138 See LCHR, Article 98, supra note 62. 
139 James Crawford et al., supra note 10, at para. 44. 


140 See Amnesty Int'l, International Criminal Court: US. Efforts to Obtain Impunity for 
Genocide, Crimes Against Humanity and War Crimes (Sept. 2, 2002) (AI Index: IOR 
40/025/2002), at http://web.amnesty.org/library/index/engior400252002 (cited in Eu- 
bany, supra note 35, at 118). As a term of art, its use could not be inadvertent and the 
intent of the drafters to limit its application to SOFA and like agreements is clear. When 
applying the “ordinary meaning” construction to Article 98 in light of the object and 
purpose of the treaty, in accordance with the Vienna Convention on the Law of Treaties, 
exemption under this provision is only intended to apply to members of the armed forces 
under SOFA agreements. Jd. See also Alisha D. Telci, supra chap. I, note 26, at 478. 


141 CICC, Bilateral Immunity, supra note 101. 

142 Id. 

143 Human Rights Watch, United States Efforts to Undermine the International Criminal 
Court, Legal Analysis of Immunity Agreements, at http://www.hrw.org/campaigns/icc/ 
docs/art98analysis.htm. (last visited Dec. 16, 2004). 
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the understanding that the U.S. would remain involved in the ICC project," not take 
all available steps to render the Court impotent. 

Despite a flurry of Article 98 activity between the years 2002 and 2004, more re- 
cently little activity has occurred. Nonetheless it should be noted that since the initial 
ratification in 2002 by 89 States (29 States more than were required) an additional 19 
states have ratified the Rome Statute, with the addition of Japan in 2007, bringing the 
total to 108 State Parties.’** Thus, the Article 98 initiative failed to squelch the mo- 
mentum of the Court and, despite early pessimism, the ICC is currently prosecuting 
and investigating allegations in several states and has issued arrest warrants, appre- 
hended suspects, and/or begun prosecutions in several cases.’*° 


U. S. Assault on the ICC Relents 


After the dust cleared and the U.S. had seemingly exhausted its principal diplomatic 
and legislative arsenal, sentiment toward the ICC seemed to subtly change. In 2005, 
pursuant to Rome Statute Article 13(b) the Security Council moved to refer the situ- 
ation in the Sudan to the ICC. This was an unexpected move; many assumed the U.S. 
would exercise its veto.*” Indeed under the ASPA a veto, or at least a negative vote, 
may have been legally mandatory unless the President, through his representative, 
exercised his executive discretion (as provided under the statute), and that author- 
ity is contemplated only for compelling security or policy issues.'** Certainly a veto 


144. Id. 


145 As of June 2008, 108 countries had become States Parties to the ICC (30 African States, 
13 Asian States, 16 Eastern European, 22 Latin American and Caribbean and, 25 Western 
European and other States). The States Parties to the Rome Statute, International Crimi- 
nal Court, at http://www.icc-cpi.int/asp/statesparties.html (last visited Aug. 22, 2008). 

146 In addition to the four situations currently pending (Uganda, Democratic Republic of 
Congo, Central African Republic and Sudan), as of the spring of 2008, the ICC has ini- 
tiated investigations in Ivory Coast (Céte d'Ivoire), Colombia, Afghanistan and Kenya. 
SCHABAS, supra chap. III, note 80, at 51-57. Investigations have also begun in Chad, 
Georgia and Palestine. 

147 See Adam Wolfe, Trying Times in Darfur and the Establishment of International Criminal 
Law, GLOBAL PoLicy ForuM, March 4, 2005 at http://www.globalpolicy.org/intljustice/ 
icc/2005/0304trying.htm; Evelyn Leopold, France Pushes for UN Vote on Sudan; US May 
Veto, GLOBAL Poticy Forum, March 24, 2005 at http://www.globalpolicy.org/intljus- 
tice/icc/crisis/0324franceres.htm (last visited Aug. 22, 2008). 


148 ASPA, supra chap. I, note 42. Sec. 2004(e) of the American Service-Members Protection 
Act prohibits the provision of support to the ICC by any agency or entity of the United 
States Government, including State and local entities. Under Sec. 2013(12), support is 
defined as “assistance of any kind” Additionally, under Sec. 2004(g) “[t]he United States 
shall exercise its rights to limit the use of assistance provided under all treaties and execu- 
tive agreements for mutual legal assistance in criminal matters, multilateral conventions 
with legal assistance provisions, and extradition treaties ... to prevent the transfer to, or 
other use by, the International Criminal Court of any assistance provided by the United 
States under such treaties ...” Thus, prohibiting support for the Court and a (limited) pro- 
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would have been consistent with the spirit of ASPA, but the administration did not 
avail itself of any obstructionist tactics and instead abstained,’ though the U.S. did 
officially maintain that the ICC was not the best vehicle for Sudanese accountabili- 
ty.°° The abstention has been widely seen as tacit approval of the ICC entry into the 
Sudan situation as it allowed for the passage of the otherwise doomed resolution and 
the subsequent adoption of jurisdiction by the ICC. This step sharply contrasts with 
prior U.S. efforts and suggests that other issues of policy may have taken precedence 
and motivated the administration’s actions. At that time, the U.S.-led invasion of Iraq 
was going poorly for the U.S. and hostilities had dovetailed since earlier premature 
declarations of victory.” The massive destruction of the infrastructure in Iraq and 
the need to garner foreign support for the rebuilding effort, particularly in Europe 
where support for the ICC is strongest, may have led to the less intractable position 
of the U.S. with respect to the Darfur referral. Moreover, the revelations of tales of 
abuse at Abu Ghraib and other facilities around the world, humiliated the U.S. inter- 
nationally and growing opposition and resentment in the UN Security Council may 


hibition of financial support for Mutual Legal Assistance Treaties supporting the Court. 
However, the President is authorized to depart from these provisions under Sec. 2011(a) 
which adds, “[s]ections 2004 and 2006 shall not apply to any act or actions with respect 
to a specific matter involving the International Criminal Court taken or directed by the 
President on a case-by-case basis in the exercise of the President’s authority as Com- 
mander in Chief of the Armed Forces of the United States ...” U.S. Department of State, 
American Service-Members Protection Act, July 30, 2003 at http://www.state.gov/t/pm/ 
rls/othr/misc/23425.htm (last visited Aug. 22, 2008). 


149 The Darfur referral was made on the motion from representatives of France, Resolution 
1583, and resulted in 11 affirmative votes (Denmark, Philippines, Japan, United Kingdom, 
Argentina, France, Greece, United Republic of Tanzania, Romania, Russian Federation 
and Benin), 4 abstentions (United States, Brazil, China and Algeria) and no negative 
votes. U.N. Press Release, Security Council Refers Situation in Darfur, to Prosecutor 
of the International Criminal Court (March 31, 2005) available at http://www.un.org/ 
News/Press/docs/2005/sc8351.doc.htm (last visited Aug. 22, 2008). 

150 Id. at 3. 

151 Resolution 1593 was carefully crafted to exempt U.S. (or any other non-Sudanese nation- 
al) peacekeepers from prosecution by the ICC as the resolution specifically references 
article 98 of the Rome Statute in its preamble and includes a provision stating, “Decides 
that nationals, current or former officials or personnel from a contributing State outside 
Sudan which is not a party to the Rome Statute of the International Criminal Court shall 
be subject to the exclusive jurisdiction of the contributing State for all alleged acts or 
omissions arising out of or related to operations in Sudan established or authorized by 
the Council or the African Union, unless such exclusive jurisdiction has been expressly 
waived by the contributing State;” (emphasis in original), Jd. at 2. 


152. On May 1, 2003, aboard the USS Abraham Lincoln and under a banner that declared 
“Mission Accomplished” President Bush stated “... [M]y fellow Americans: major com- 
bat operations in Iraq have ended. In the battle of Iraq, the United States and our allies 
have prevailed’ “Mission Accomplished,’ 5 Years Later, CBS News, May 1, 2008 available 
at http://www.cbsnews.com/stories/2008/05/01/iraq/main4060963.shtml. (last visited 
Aug. 13, 2008). 
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have pushed the Bush administration into relenting. Nonetheless, it must be noted 
that representatives of the Bush administration did unilaterally designate the Dar- 
fur atrocities genocide, witnessing sincere U.S. interest in ending the impunity and 
bringing to justice those responsible figures in Khartoum, perhaps independent of 
other international political interests.’ Yet, the apparent moderation of the admin- 
istration’s position was contradicted by the earlier recess appointment in 2004 of the 
anti-internationalist and staunch ICC opponent John Bolton, as the U.S. represen- 
tative to the United Nations. 

In June 2007 U.S. State Department Legal Advisor John Bellinger made a speech 
in The Hague examining the approach of the U.S. to international law and suggested 
that the U.S. takes a studied approach to international law and treaty commitments 
rather than rushing in without sufficient reflection. He further elaborated that: 


This decision [not to become a party to the ICC Statute] was in no way ... a vote for im- 
punity. We share ... a commitment to ensure accountability for genocide, war crimes and 
crimes against humanity — look, for example, to our unflagging support for the tribunals 
established to prosecute crimes committed in ... the former Yugoslavia, Rwanda, and Sierra 
Leone. We also believe that our domestic system is capable of prosecuting and punishing 
our own citizens for these crimes. Moreover ... we have worked hard to demonstrate that 
we share the main goals and values of the Court. We did not oppose the Security Council's 
referral of the Darfur situation to the ICC, and have expressed our willingness to consider 
assisting the ICC Prosecutor’s Darfur work should we receive an appropriate request. We 
supported the use of the ICC facilities for the trial of Charles Taylor ... These steps re- 
flect our desire to find practical ways to work with ICC supporters to advance our shared 
goals ... We believe it is important that ICC supporters take a similarly practical approach 
in working with us ... It is in our common interest to find a modus vivendi on the ICC based 


on mutual respect for the positions of both sides.'*° 


153. In September 2004, Bush administration Secretary of State Colin Powell referred to the 
Darfur situation as a genocide and in April 2005 the congress passed the DPAA, desig- 
nating the Darfur situation as a genocide. Darfur Peace and Accountability Act, H.R. 3127 
(S), 14.62, see http://www.darfurscores.org/darfur_legislation#hr14.24 (last visited Aug. 22, 
2008). 

154 Bolton has been quoted as saying that his “happiest moment at State was personally ‘un- 
signing’ the Rome Statute” John Bolton, Surrender is not an Option: Defending America 
at the United Nations and Abroad, as cited in Brian Urquhart, One Angry Man, New York 
Review of Books, 13, March 6, 2008 (book review). Additionally, Bolton was cited as stat- 
ing, “There is no such thing as the United Nations. There is only the international com- 
munity, which can only be led by the only remaining superpower, which is the United 
States” Roland Watson, Bush Deploys Hawk as New UN Envoy, THE TIMES, March 8, 
2005. Bolton also stated that “The Secretariat building in New York has 38 stories. If you 
lost ten stories today, it wouldn’t make a bit of difference” Anne Applebaum, Defending 
Bolton, WasH. Post, March 9, 2005, at A21. 

155 John R. Crook, Contemporary Practice of the United States Relating to International Law, 
101 AM J. INT’L L. 636 (2007). 


156 Id. at 637. 
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These words seem to reflect a softer approach to the ICC, its goals and purposes, but 
they are couched to reserve the United States’ doctrinal objections to the ICC. Mr. 
Bellinger argues the supportive U.S. position on the ICTY, ICTR and Sierra Leone 
Courts as evidence of U.S. opposition to impunity but may only be expressing U.S. op- 
position to impunity against all, except important U.S. allies. Nothing in this statement 
portrays a U.S. willingness to allow the rule of law to operate independently of the UN 
political structure, or any departure from the arguments first espoused 10 years earlier. 
Seemingly, under the U.S. schemata, grave human rights situations would only result 
in judicial action if the targets pass U.S. scrutiny. Furthermore, Mr. Bellinger advances 
US. policy as “sharing the main goals and values of the Court,”’” yet the noble aspira- 
tions of eradicating impunity require absolute impartiality and brook no allowance for 
favoritism or protectionism. In international criminal law, the U.S. still seems intent on 
preserving its own perceived self-interests at the expense of impartiality. 

Mr. Bellinger relates that “our [U.S.] domestic system is capable of prosecuting 
and punishing our own citizens.”* Indeed it is. The common law system practiced in 
the United States is one of the world’s major legal systems, recognized and respected 
by countries and international institutions, including the ICC, around the globe. Be- 
cause the ICC recognizes the inherent ability and right of sovereign states to try 
their own citizens, it established the jurisdictional doctrine of complementarity. By 
persisting in these statements, representatives of the U.S. continue to reinforce prior 
arguments that the ICC prosecutions would be politically motivated and that the 
failsafe of complementarity would not protect the U.S. from spurious prosecution. If 
the U.S. genuinely sought to soften its approach and cooperate with the ICC, then it 
would acknowledge the protections afforded by complementarity instead of falling 
back on sovereignty-based objections. Moreover, neither the U.S. abstention on the 
Darfur referral nor support for the use of the ICC facilities to try Charles Taylor’? 
illustrates an organic change in the U.S. position. The Sudanese government is not an 
important U.S. trade partner, the abstention vote was arguably cast to further another 
[unrelated] policy interest and use of ICC facilities for the Charles Taylor trial was a 
decision of practicality (to limit costs), not policy. 


157. Id. 
158 Id. 


159 ‘The ICC allowed the Special Court for Sierra Leone to use its facilities in The Hague for 
the trial of Charles Taylor in order to avoid potential violence in Sierra Leone pursuant 
to agreement. Memorandum of Understanding Regarding Administrative Arrangements 
Between the International Criminal Court and the Special Court for Sierra Leone, avail- 
able at http://www.icc-cpi.int/library/about/officialjournal/IC C-PRES-03-01-06_en.pdf 
(last visited Aug. 22, 2008). 

160 Id. Indeed, among the issues for the Taylor trial was the cost of prosecution and of incar- 
ceration if he was convicted. The Netherlands, which has hosted the ICTY, the Appeals 
Chamber for the ICTR, the permanent seat of the ICC and the International Court of 
Justice, evinced some reticence at financing yet another court and the potential housing 
cost of an additional prisoner. It was ultimately agreed that the trial would be conducted 
in The Netherlands, in the facilities of the ICC, and the cost of incarceration, if any, would 
be borne by the UK. 
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Mr. Bellinger’s assertion describing the U.S. willingness to engage with its tra- 
ditional allies on the issue of the ICC seems more credible than it did a few years 
earlier because the U.S. ceased actively engaging in negotiating Article 98 treaties, 
withholding peacekeepers and the lion’s share of military aid. However, the question 
of whether these representations will continue to remain valid, remain at issue. Did 
the Bush administration, whose foreign policy once seemed defined by its nearly 
unilateral actions and abhorrence for the ICC, change policy sufficiently to allow 
for mutual cooperation with its traditional allies and support for the activities of the 
ICC? Did the Bush administration soften its position on the ICC? Aside from U.S.- 
generated rhetoric, the objective evidence fails to show significant discernible ideo- 
logical movement by the Bush administration. A real commitment to the principles 
of the ICC, short of retracting it’s letter of intent (not to ratify the Rome Statute) and 
actually ratifying the Statute of Rome, would be to modify existing Article 98 treaties 
or repeal the ASPA (the Bush administration did ultimately waive penalties for coun- 
tries that refused to sign Article 98 agreements in 2006 — except Ireland, Brazil and 
Venezuela).’* It would include, inter alia, providing material support for the Court in 
the form of intelligence, personnel and finance and it would recognize the legitimacy 
of the Court's actions. None of these initiatives had been given serious consideration 
by the Bush administration. In order to assess the potential for meaningful future 
interaction between the Court and the U.S., a careful examination of the administra- 
tion’s stated and unstated motives is necessary. The history of U.S. policy regarding 
the (functioning) ICC, the precedent of U.S.-ICC relations has been established by 
the Bush presidency, and though his administration has ended, the tradition of non- 
engagement endures. This anti-ICC tradition is steeped in contemporary politics and 
appears to enjoy bi-partisan support. Moreover, since there seems to be an aversion 
to the Court among many officials from both major U.S. political parties, it is also 
necessary to carefully analyze the perceived U.S. interests relevant to the Court's op- 
eration. These perceived interests or motivations were fashioned by the Bush admin- 
istration but may well be transferable to the subsequent Obama presidency. 


The Bush Administration’s Apparent Motives 


The International Criminal Court was established in order to hold perpetrators of 
gross human rights violations accountable. It was designed to punish monsters parad- 
ing as heads of state and to deter other governmental officials, leaders and warlords 
from succumbing to savagery. The ICC is now proceeding with cases in the Demo- 
cratic Republic of Congo, Uganda, Central African Republic and Sudan. In June 2004. 
it was first announced that one of its test cases would be the atrocities committed in 
the Democratic Republic of Congo.’” Prior to that announcement, in an on-site visit 
to the DRC, Dr. Iulia Motoc, then-UN Special Rapporteur for the DRC, found that 


161 SCHABAS, supra chap. III, note 80, at 32 

162 See Press Release No. ICC/OTP/2004.013-EN, Int'l Criminal Court: The Office of the 
Prosecutor of the International Criminal Court Opens its First Investigation (June 23, 
2004), available at http://www.icc-cpi.int/press/pressreleases/26.html. 
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the existence of the Court may have been having a deterrent effect, potentially result- 
ing in fewer human rights violations.*® Since those early days, and after the issuance 
of indictments for Thomas Lubanga‘* and others for crimes against humanity, the 
Court’s influence has been felt in the DRC. Additionally, indictments and pending 
ICC prosecutions in Uganda have had a palpable impact on members of the Lord’s 
Resistance Army and its leader, Joseph Kony. Kony has offered to negotiate peace 
but has specifically made immunity from ICC prosecution a condition precedent 
to talks.*** Representatives from NGOs working in Uganda have noted that the ICC 
has had a favorable impact; its operation is well known in the villages and cities by 
perpetrators and victims alike.°° In both Uganda and the DRC, sitting heads of state 
have taken the Court seriously enough to make self-referrals, thus acknowledging 
the viability of the Court’s mandate. In terms of the recognition of its authority, the 
lifeblood of any court, the ICC has grown by leaps and bounds. 

Few international treaties have enjoyed the groundswell of pluralistic support that 
the Rome Statute received. The ICC has been described as “the last great interna- 
tional institution of the Twentieth Century:” Yet, in the midst of the optimism that 
characterized the Court’s inception, the disapproval of the United States foreshad- 
owed difficulties to come. 

Despite efforts to justify anti-ICC policy on the grounds of protection for U.S. 
military personnel, U.S. actions suggest that the more likely motivations are to im- 
munize and insulate U.S. government officials and other designees as well as U.S. for- 
eign policy from international oversight. Article 27 of the Rome Statute stipulates: 


This Statute shall apply to all persons without distinction based on official capacity. In par- 
ticular, official capacity as a Head of State or Government, a member of a Government or 
Parliament, an elected representative or a government official shall in no case exempt a per- 
son from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a 


ground for reduction of sentence.’ 


Included in the US. policy are initiatives precluding outside scrutiny of U.S. agenda 
matters, particularly economic interests and the war on terrorism. Section 2002(9) of 
ASPA provides further evidence by stating: 


163 Iulia Motoc, U.N. Special Rapporteur for the Congo, Statements made during a lecture at 
Saint Thomas University School of Law, October 2003 (Author Present). 

164 Situation in the Democratic Republic of Congo, supra chap. I, note 146. 

165 See Lord’s Children, PBS-WPBT, available at http://www.pbs.org/wnet/wideangle/epi- 
sodes/lords-children/video-full-episode/2188/ (last visited Aug. 16, 2008). 

166 Id. 

167 Sadat & Carden, supra chap. IIL, note 1, at 385. Secretary-General Kofi Annan hailed the 
Rome Statute as “the hope of future generations” and Committee Chairman Philippe 
Kirsch of Canada described the Statute’s passage as “humanity’s finest hour” Ferencz, 
supra note 6, at 229. 

168 Rome Statute, supra chap. I, note 1, art. 27(1). 
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[T]he Rome Statute creates a risk that the President and other senior elected and appointed 
officials of the United States Government may be prosecuted by the International Criminal 
Court. Particularly if the Preparatory Commission agrees on a definition of the Crime of 
Aggression over United States objections, senior United States officials may be at risk of 
criminal prosecution for national security decisions involving such matters as responding 
to acts of terrorism, preventing the proliferation of weapons of mass destruction, and de- 


terring aggression. 


This Act references current foreign policy initiatives (e.g., the war on terrorism and 
the then-anticipated preemptive strike on Iraq), and strongly suggests that protection 
for U.S. military personnel, or at least the soldier in the field, is a pretext, particularly 
considering the protections already afforded under existing SOFAs, and the admin- 
istration’s unquestioned acquiescence to the ICTY.’”? Moreover, the protection con- 
templated in the U.S. stance does not realistically extend to the rank and file soldiers, 
as they are rarely targeted for international prosecutions. If the administration were 
to suggest that the ASPA and its efforts to combat the ICC are primarily designed to 
protect high-ranking military personnel then they would be nearer the mark. High- 
ranking military officials along with responsible government officials have typically 
been contemplated as targets for international prosecution. Article 28 of the Rome 


169 ASPA, supra chap. I, note 42, § 2002(9). 


170 In the debate over Resolution 1422, the United States threatened to veto a renewal of the 
extension of the peacekeeping mission in Bosnia/Herzegovina, and argued that this was 
necessary in order to provide protection for its military from prosecution by the ICC. 
See U.N. Press Release: Bosnia, supra note 34. This argument ignores the mandate of the 
ICTY in Bosnia/Herzegovina whose jurisdiction continues unabated under Resolution 
1422 and which, as previously seen, offers far less protections for U.S. service members 
than the ICC. Nor is this rebutted by a supposed safety-valve sounding in a lack of ICTY 
autonomy (as it receives its funding from the Security Council) because a compromise 
position was proffered during the (Resolution 1422) debate by France, which proposed 
that the ICTY be given primary jurisdiction vis-a-vis peacekeeping in the former Yugo- 
slavia. Id. This compromise is arguably consistent with complementarity and with the 
generally pervasive jurisdiction of the ICTY. The U.S. refusal to accept the compromise 
(which essentially has the same effect as Resolution 1422 in former Yugoslavia of ex- 
empting ICC jurisdiction), illustrates that the administration’s arguments are pretextual. 
USS. military personnel would not need protection from political prosecution from the 
ICC owing to the pervasive jurisdiction of the ICTY. To put it another way, protection 
from the ICC would be pointless as U.S. peacekeepers would still be subject to greater or 
equal risk of prosecution by the ICTY. Clearly, Resolution 14.22 was a proactive attempt 
to destroy the credibility of the Court and not an attempt to protect U.S. peacekeepers. 
Another probable reason the U.S. refused the compromise was Resolution 1422's exten- 
sion of ICC immunity to peacekeepers in all of the world’s peacekeeping theatres. This 
broad extension of immunity was agreed to despite being tied to a vote on the exten- 
sion of peacekeeping solely in Bosnia/Herzegovina. Nonetheless, this fails to explain the 
administration’s inconsistent attitude toward the ICC as juxtaposed with the ICTY, as it 
took no steps to provide protection from the ICTY to US. peacekeepers in former Yugo- 
slavia. 
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Statute provides for command responsibility, which creates criminal liability for mili- 
tary commanders who knowingly fail to take reasonable measures to prevent the 
commission of war crimes, genocide and crimes against humanity by personnel un- 
der their command.” 

The Bush administration’s efforts to thwart the International Criminal Court may 
either have been instituted in anticipation of the commission of questionable activities 
in the name of its war on terrorism, or to give tacit approval by turning a blind eye 
toward alleged war crimes and other massive human rights violations committed by al- 
lies and subordinates.’ Such alleged human rights violations include torture (particu- 
larly during interrogation of those suspected of possessing information relevant to ter- 
rorist activities), unlawful detention of civilians, war crimes, crimes against humanity 
and the crime of aggression.’ This opinion was evinced by a member of the European 
Parliament who pondered, in reference to the U.S. policy regarding Article 98 treaties, 
whether “the United States values the ability of its military to commit war crimes such 
that it devalues a safer world and would threaten violence on its long-time allies?” 

Though this view may be considered extreme and found to be either an exaggera- 
tion or a mischaracterization of the administration’s motives, it has gained greater 
credibility with each new revelation of abuse and it is interesting to note the poignant 
observation of Mr. Ferencz, Chief Prosecutor in the Nuremberg trial against Nazi ex- 


171 Rome Statute, supra chap. I, note 1, art. 28(a). Article 28(a) states: “(a) A military com- 
mander or a person effectively acting as a military commander shall be criminally re- 
sponsible for crimes within the jurisdiction of the Court committed by forces under his 
or her effective command and control, or effective authority and control as the case may 
be, as a result of his or her failure to exercise control properly over such forces, where: 
(i) That military commander or person either knew or, owing to the circumstances at 
the time, should have known that the forces were committing or about to commit such 
crimes; and (ii) That military commander or person failed to take all necessary and rea- 
sonable measures within his or her power to prevent or repress their commission or to 
submit the matter to the competent authorities for investigation or prosecution” 

172 See infra, at note 182. Given the massive military and diplomatic resources at the disposal 
of the Commander-in-Chief, it is unlikely that criminal liability would go very high up 
the chain of command even if the International Criminal Court assumed jurisdiction 
and the United States was a signatory. Even so, an international criminal trial, even of 
low level offenders, would have ushered in protracted negative publicity that the Bush 
administration would have found politically disadvantageous. Absent international scru- 
tiny, the administration relied on “imbedded journalists” and others to keep the activities 
performed in its name out of view and beyond public debate. This fear has been echoed 
in conclusions declaring that “[T]he ICC can affect the United States by merely inves- 
tigating alleged crimes and engaging in public criticism and judgment of U.S. military 
actions.” See Goldsmith, supra chap. III, note 151, at 97. 

173. As the crime of aggression has not been defined by the Assembly of States, it carries no 
extant liability. “However, forward-looking administration officials fear that its antici- 
pated viability would impinge upon the ability of future American leaders to wage war, 
as evidenced by Undersecretary of State John Bolton’s concerns that the U.S. might be 
accused of aggression.” See Ferencz, supra note 6, at 235. 


174. Telci, supra chap. I, note 26, at 486. 
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termination squads (Einsatzgruppen), concerning Guantanamo detainees: “It is sadly 
ironic that those who oppose the ICC as a ‘kangaroo court;’” raise no objection to 
[the] United States detaining suspected terrorists under conditions that deny them 
rights that would exist for any American tried by the ICC”””* Some critics of the Inter- 
national Criminal Court suggest that if the U.S. were a signatory to the treaty then it 
would be liable for the treatment of the detainees at Guantanamo Bay (and other loca- 
tions) because, under Article 8(2)(a)(vi) of the Rome Statute, it is a crime to willfully 
deprive a POW “or other protected person of the rights to a fair and regular trial?” 
In the spring of 2004 certain events came to light that gave renewed credence to 
this disparaging view of the administration’s motives. On April 28, 2004 the Ameri- 
can television program “60 Minutes II’ aired photos of hooded Iraqi detainees “piled 
in a human pyramid and simulating sex acts, as U.S. soldiers celebrated. One photo 
showed the now iconic image of the famously hooded prisoner standing on a box 
with wires attached to his hands; the prisoner was told, falsely, that he would be 
electrocuted if he fell off the box.””* These atrocities and more were committed in 
the prison of Abu Ghraib and other Coalition-run detention facilities. The worst pic- 
tures, conceded administration officials, were not included in those aired and have 
been suppressed in an effort to minimize the atrocity.’ Yet, the publicized photos 


175 Senator Jesse Helms referred to the ICC as an “international kangaroo court; see Di- 
ane Marie Amann & M.N.S. Sellers, The United States of America and the International 
Criminal Court, 50 AM. J. Comp. L. 381, 385 n. 25 (2002). 

176 See Ferencz, supra note 6, at 233. 

177. See Goldsmith, supra chap. III, note 151 at 96 n.27, who further argued that if Afghanistan 
were a signatory to the Rome Statute, then the U.S. might be liable to the ICC for deny- 
ing the detainees their rights to a trial, “unlawfully confining” them and allegedly treat- 
ing them “inhumanely” or for “willfully causing them great suffering” (citing ICC Art. 
8(2)(a) (ii) (iii)). 

178 Dana Milbank, US Tries to Calm Furor Caused by Photos: Bush Vows Punishment for 
Abuse of Prisoners, WASH. Post, May 1, 2004, at A1. 


179 Ongoing efforts by the American Civil Liberties Union, Center for Constitutional Rights, 
the law firm of Gibbons, Del Deo, Dolan, Griffinger & Vecchione, P.C. and others have 
undertaken to secure the release of the remaining pictures, as well as other relevant doc- 
umentation of recent U.S. abuse of detainee in Iraq and around the world. In a FOIA suit 
to obtain the photos, first filed on October 7, 2003, the government objected, inter alia, 
to the “release of the images on the grounds that it would violate the Geneva Conven- 
tions rights of the detainees depicted in the images,’ despite the government’s repeated 
position that the “detainees themselves cannot rely on the Geneva Conventions in le- 
gal proceedings to challenge their mistreatment by American personnel” Press Release, 
ACLU, ACLU Chief Calls Government Secrecy a Further Attempt to Avoid Account- 
ability at Highest Levels, (August 11, 2005) available at http://www.aclu.org/safefree/ 
general/20266pprs20050811.html . In response to government efforts to circumvent a 
court order requiring the release of the photos, an ACLU staff lawyer stated “This exem- 
plifies the government's disregard for the democratic constraints on the use of executive 
power.’ Press Release, ACLU, Defense Department Files Secret Arguments in Further 
Attempt to Suppress Abu Ghraib Photos, (July 29, 2005) available at http://www.aclu. 
org/safefree/detention/20250prs20050729.html. 
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and other allegations, some admitted by the administration, expose practices of deg- 
radation, humiliation, torture, unlawful detention and other violations of the 3rd and 
4th Geneva Conventions of 1949.'°° 

Spokespersons for the U.S. initially attempted to minimize the allegations by as- 
serting the abuses were confined to a small number of prisoners in the Abu Ghraib 
prison perpetrated by only a few members of the U.S. armed forces,** that these ac- 
tivities were an aberration. However, these statements proved inaccurate as the Inter- 
national Committee of the Red Cross (“ICRC”) had previously documented hundreds 
of examples of abuse and violations of the Geneva Conventions™ at additional camps 
including 14 U.S.-run detention facilities in Iraq alone. ICRC officials had informed 


180 Geneva Convention, supra chap. IL, note 54, arts. 3 & 4. 

181 Brigadier General Mark Kimmitt, a military spokesperson, stated that the abuses in- 
volved fewer than 20 prisoners out of approximately 8,000 at Abu Ghraib prison. Mil- 
bank, supra note 178, at A16. Additionally, in that same newspaper article, Michael Rubin, 
the former political adviser to the U.S.-led Coalition Provisional Authority and resident 
scholar at the American Enterprise Institute was quoted, stating, “It is a disaster. Five or 
six people have managed to soil the reputation of American soldiers worldwide? Jd. 


182 In addition to the humiliating and degrading treatment noted in the world press, the 
ICRC documented such practices as the misuse of lethal force resulting in death or in- 
jury; threats against family members (particularly wives and daughters); hooding; tight 
handcuffing; use of stress positions (kneeling, squatting, standing with arms raised over 
the head) for three or four hours; striking prisoners with rifle butts; slaps; punches; pro- 
longed exposure to the sun; isolation in dark cells; being urinated upon; kicks to the head, 
lower back and groin; and in one case, an individual was force-fed a baseball which was 
secured to his mouth by a scarf and then deprived of sleep for four consecutive days. Ad- 
ditional abuses include burnings; electric shocks (after being doused with water); threats 
to rape a detainee’s wife; simulated Russian roulette practices; confiscation of personal 
property; solitary confinement (in the dark) for 23 hours a day; starvation and depriva- 
tion of clothing; being paraded (and sometimes photographed) naked in front of other 
detainees and guards, sometimes hooded or with women’s underwear over their heads 
(several prisoners were only given women’s underwear to wear); and being kept hooded 
in temperatures of 122 degrees or higher. Some prisoners were kept in compounds where 
they were vulnerable to shelling and others were given hazardous duty which, in one case 
exposed prisoners to exploding cluster bombs that resulted in the double amputation 
of two men’s legs and the single amputation of a third’s. According to the ICRC report, 
these practices were evidenced not only by allegations but were confirmed by medical ex- 
aminations conducted by ICRC staff and, in some cases, by statements from the guards, 
interrogators and members of military intelligence. Some of the abuses were witnessed 
by representatives of the ICRC, and the ICRC medical staff found, inter alia, marks, scars, 
psychological symptoms, broken bones, sensory loss, hematomas, blood in the urine and 
deaths. Other evidence comes from U.S. medical reports including autopsies and the 
now infamous pictures distributed worldwide. See International Committee of the Red 
Cross, Report of the International Committee of the Red Cross (ICRC) on the Treatment 
by the Coalition Forces of Prisoners of War and Other Protected Persons by the Geneva 
Conventions in Iraq During Arrest, Internment and Interrogation, Feb. 2004, available at 
http://www.globalsecurity.org/military/library/report/2004/icrc_report_iraq_feb2004. 
htm. [hereinafter ICRC Report). 
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responsible U.S. military personnel both orally and in a written report provided in 
February 2004." The report was intended to be confidential as is customary with 
ICRC evaluations,“ so it can be surmised that U.S. spokespersons’ false statements 
were made with the assumption that the contradictory ICRC report would never be 
public.**> Subsequently, the Army announced that they were purportedly investigat- 
ing the deaths of 127 prisoners in Iraq and Afghanistan.*° 

In response to these publications, then-UN Secretary-General Kofi Annan ex- 
claimed that he was “deeply disturbed by the pictures of Iraqi prisoners being mis- 
treated and humiliated”*” UNICEF reported that it was “profoundly disturbed by 
news reports alleging that children might have been among those abused in deten- 


183 The ICRC began monitoring the conditions in Iraq beginning in March 2003 and found 
that “ill-treatment during capture was frequent,’ (ICRC Report, id. at 3), and concluded 
that the abuses took place at multiple times and locations including, inter alia, Baghdad, 
Basra, Ramadi and Tikrit. Jd. The ICRC conducted 29 visits in 14 detention facilities and 
at the end of each visit, ICRC personnel “[held] a final talk with the detaining authorities 
to inform them about the ICRC’s findings and recommendations.” /d. at 1. In February 
2004 the ICRC completed its report, detailing numerous violations, and submitted it to 
the Coalition forces. See generally 1p. 


184 Ina press release issued by the ICRC’s Director of Operations Pierre Krahenbihl, the 
ICRC emphasized “that the report (excerpts of the report) was made available to the public 
without the consent of the ICRC,’ as it contains confidential information and is “intended 
only for the authorities to which they are presented.” Press Release, Pierre Krahenbiihl, 
Director of Operations, International Committee of the Red Cross, Iraq: ICRC Explains 
Position Over Detention Report and Treatment of Prisoners, (May 8, 2004), available at 
www.icrc.org/Web/eng/siteengo.nsf/html/s5YRMYC?OpenDocument. 

185 In addition to statements made prior to the release of the ICRC report, some U.S. offi- 
cials continued to mischaracterize the report even after it has been leaked to the public. 
Brig. Gen. Janis L. Karpinski, Commander of the 800" Military Police Brigade who was 
admonished over the Abu Ghraib scandal, alleged in an on-line interview sponsored 
by the Washington Post, that the abuses were not corrected after the ICRC report be- 
cause the ICRC made no prior mention of the abuses. Prison Abuse Scandal, Live Online 
discussion, May 14, 2004, at http://www.washingtonpost.com/wp-dyn/articles/A24845- 
2004May13.html. This ignored the ICRC practice of debriefing all prison authorities im- 
mediately following all on-site visits (total of 29 visits at 14 detention facilities since March 
2003), and the fact that the report was provided to authorities in February 2004 and the 
abuses continued until at least May 2004. Moreover, Brig. Gen. Karpinski claimed that 
“{t]here was nothing specific in the ICRC report — just some potential areas of concern” 
Id. This fallacious assertion ignores, inter alia, the hundreds of examples of documented 
abuses in the report specifying at which facilities the on-going abuses occurred, when 
they occurred and, in many cases, the specific provisions of the Geneva Convention be- 
ing violated and recommended remedial actions. See ICRC Report, supra note 182. 


186 James Kuhnhenn & Sumana Chatterjee, Abuse Inquiry Seeks Wider Pattern, THE MIAMI 
HERALD, June 13, 2004, at 26A. 


187 U.N. Press Release, Secretary-General ‘Deeply Disturbed’ by Media Pictures of Iraqi Pris- 
oners Being Mistreated, SG/SM/9283 IK/432, (April 30, 2004), available at http://www. 
un.org/News/Press/docs/2004/sgsm9283.doc.htm. 
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tion centers and prisons in Iraq ... [and] that any mistreatment, sexual abuse, exploi- 
tation or torture of children in detention is a violation of international law:** Kenneth 
Roth, Executive Director of Human Rights Watch, indicated that the administration’s 
policy regarding interrogation techniques resulted in the sexual abuse of the prison- 
ers and “is a logical consequence of [the] system put in place after Sept. 11, 2001.%° 
He further advanced that “[c]oupled with anger at other lawless practices, such as the 
Bush administration’s refusal to apply the Geneva Conventions to the Guantanamo 
detainees, that revulsion has contributed to America’s plummeting esteem”° 

Yet in light of the repeated revelations of abuses and the deleterious effect it has 
had on the international reputation of the United States, the Bush administration 
seemed content to do little more than to make public condemnations. Indeed, the 
administration’s response was to bring in Major General Geoffrey D. Miller, the com- 
mander of the Guantanamo Bay detention facility’* to take over command of the 
Iraqi facilities." This was a bitter affront to all those who suffered abuses at the hands 
of American military personnel, a lack of sensitivity to their plight; it reflected at the 
least indifference to the abuses committed and to the views and admonitions of the 
international human rights community. 

These disturbing images of the United States as a perpetrator of human rights 
violations, whose practices, at certain levels, apparently include torture, eschews the 
rule of law and holds itself above the mandate of international law including, inter 


188 U.N. News Service Centre, Iraq: UNICEF Profoundly Disturbed’ by Allegations of Abuse 
of Detained Children, (May 11, 2004), available at http://electroniciraq.net/news/1493. 
shtml, (on file with author). In addition, acting U.N. High Commissioner for Human 
Rights, Bertrand Ramcharan “expressed revulsion regarding the reports and photo- 
graphs,’ Id., and the Special Rapporteur on Torture, also expressed “serious[ ] concern[ 
]’ about recent reports of torture and other cruel, inhuman or degrading treatment of 
Iraqi detainees by the United States of America and United Kingdom military forces 
serving under the Coalition Provisional Authority.’ U.N. Press Release, Special Rappor- 
teur on Torture Seriously Concerned About Reports of Abuse of Iraqi Prisoners by Co- 
alition Forces, HR/4740 IK/434, (May 3, 2004), available at www.un.org/News/Press/ 
docs/2004/hr4740.doc.htm. 


189 Kenneth Roth, Editorial, Time to Stop ‘Stress and Duress; Published in WasH. Post, May 
13, 2004, at A29. See also Human Rights Watch, Timeline of Detainee Abuse Allegations 
and Responses, at http://hrw.org/english/docs/2004/05/07/usint8556_txt.htm, partially 
detailing reports of US-instigated torture and mistreatment of detainees by US forces in 
Iraq, Afghanistan and other undisclosed locations since December 25, 2002. 


190 Id. 


191 Ina memo prepared by the FBI on May 30, 2003 and released pursuant to a FOIA re- 
quest, Defense Department interrogators under the command of General Miller were 
encouraged to “use aggressive interrogation tactics” which FBI officials believed to be 
of questionable use and legality. Press Release, FBI Memorandum Details Guantanamo 
Commander's Repeated Refusal to Abandon Illegal and Ineffective Interrogation Tech- 
niques, Feb. 23, 2006 at http://www.aclu.org/intlhumanrights/gen/24249prs20060223. 
html. 


192 Milbank, supra note 178. 
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alia, the Geneva Conventions and the Convention Against Torture and Other Cruel, 
Inhuman, or Degrading Treatment or Punishment (CAT), should not have come 
as a surprise as the U.S. took affirmative steps to put these practices in place. The 
civilian authorities at the Pentagon repeatedly changed official military policy con- 
cerning interrogation of prisoners including the removal of JAG (Judge Advocate 
General) oversight of interrogation of prisoners and the use of private contractors’* 
not subject to “The Uniform Code of Military Justice” In the autumn of 2002, Sec- 
retary of Defense Donald Rumsfeld implemented a harsher set of guidelines for the 
interrogation of prisoners specifically targeting the detainees at Guantanamo Bay.’ 
In response to concerns raised by military lawyers, a new set of norms replaced these 
guidelines in April 2003. In June 2004 a previously classified memo (Working 
Group Report), which served as the basis for the April 2003 guidelines was made 


193 See infra, at notes 251 et seq. These practices, , if established, may also violate U.S. domes- 
tic federal law, including the War Crimes Act, 18 U.S.C. § 2441, enacted in 1996, which 
prohibits the commission of war crimes (including torture) by or against U.S. personnel 
(including officials) with respect to, inter alia, detainees. In certain circumstances, the 
penalty for violations of this Act includes the death penalty. 

194. According to Scott Horton, a human rights activist and a partner at Patterson, Belknap, 
Webb and Tyler and chairperson of the Committee on International Law of the New 
York City Bar Association, “senior officers” of the Judge Advocate General’s Office (JAG) 
approached him with these concerns in the spring of 2003 and “expressed apprehen- 
sion over how their political appointee bosses were handling the torture issue” and that 
they were creating “an atmosphere of legal ambiguity” that would allow mistreatment 
of prisoners in Iraq and Afghanistan. Joe Conason, Lack of Protection, Long Before Abu 
Ghraib, U.S. Senior Officers Warned of Prisoner Abuse, May 7, 2004, at http://www.salon. 
com/opinion/conason/2004/05/07/rights/index.html. The New York City Bar Associa- 
tion Committee on International Human Rights authored a 110-page report citing De- 
fense Undersecretary for Policy, Douglas Feith, as quoted by subordinates, who made 
an “offhand” remark that the “Geneva Accords’ on the treatment of prisoners are laws 
‘in the service of terrorists:” Arnaud de Borchgrave, Commentary: The blame shuffle in 
Iraq, UNITED PRESS INTERNATIONAL, May 11, 2004, available at http://www.upi.com/ 
view.cfm?StoryID=20040511-072104-3118r (last visited May 24, 2004). Additionally, “one 
Deputy Counsel at the Pentagon, a staunch Republican, recently resigned because, as he 
explained not for attribution, ‘right-wing ideologues are putting at risk the reputation of 
the U.S. military” Jd. See also Association of the Bar of the City of New York, Commit- 
tee on International Human Rights, Committee on Military Affairs and Justice, Human 
Rights Standards Applicable to the United States’ Interrogation of Detainees; Conason, id; 
Letters to Leaders: Is Torture a Few Isolated Incidents?, Congress.org, at http://congress. 
org/congressorg/bio/userletter/?letter_id+90441006, May 15, 2004 (last visited May 24, 
2004); Cf CBSNews.com, New Military Interrogation Rules, May 14, 2004. at http:// 
www.cbsnews.com/stories/2004/05/15/iraq/main617653.shtml?C MP=ILC-SearchSto- 
ries (last visited Jan. 31, 2005) (discussing Pentagon response to outcry against harsh 
interrogation tactics). 

195 Bradley Graham, Interrogation Techniques Tactics Evolved, Rumsfeld Approved Harsh 
Procedures at Guantanamo, Officials Say, WASH. Post, May 21, 2004, at A16. 


196 Id. 
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public” and disclosed what some consider “ways of conducting interrogations in the 
war on terror that would allow guards to evade future prosecutions for torture” 
The Working Group Report articulated that because torture is a specific intent crime, 
liability requires that “the infliction of pain” be the interrogator’s “precise objective,”° 
rather than the obtaining of information. Thus, extreme infliction of pain and humili- 
ating and degrading treatment incidental to the objective of obtaining intelligence 
are not torture. This impossibly narrow interpretation has been soundly criticized 
by legal scholars.” If other “traditional” crimes were to be defined under this narrow 
interpretation, then many accused and previously convicted felons would go free as 
prosecutors would never be able to prove intent.*” This interpretation flies in the 
face of the common law principle that the accused is presumed to have intended the 
natural consequences of his/her acts. This construction only helped serve to encour- 
age the unthinkable practices exhibited in the Iraqi detention facilities and elsewhere. 
In 2008, scholar Philippe Sands authored Torture Team,*°? where he describes the 
self-serving interpretations administration lawyers devised to justify heinous policy 
decisions. Among these lawyers are John Yoo, author of the Working Group Report, 
along with administration lawyers Jim Haynes (Donald Rumsfeld’s lawyer) and David 


197 ‘The report is titled, Working Group Report on Detainees’ Interrogations in the Global 
War on Terrorism: Assessment of Legal, Historical, Policy, and Operational Consider- 
ations, (March 6, 2003), available at http://www.ccr-ny.org/v2/reports/docs/Pentagon- 
ReportMarch.pdf (last visited Jan. 31, 2005) (on file with author) [hereinafter Working 
Group Report]. See also Michael Hirsh, New Torture Furor: A Defense Department Memo 
Provides a Legal Roadmap for Prisoner Interrogation, NEWSWEEK, Web Exclusive (June 
8, 2004), available at http://www.msnbc.msn.com/id/5167122/site/newsweek/ (last vis- 
ited Jan. 31, 2005). 

198 Hirsch, supra note 197. 

199 Working Group Report, supra note 197, at 8. 


200 Even under the narrow definition of torture in the Working Group Report, some of the 
atrocities detailed in the ICRC report suggest that certain behavior committed by U.S. 
guards in Iraqi detention facilities were perpetrated solely for “malicious and sadistic” 
purposes and not to gather information, albeit the distinction is a seemingly impossible 
one to draw. See Hirsch, supra note 197. 

201 ‘These scholars include Scott Horton, who concluded that “The country has a right to 
expect far better from the [government] lawyers who are responsible for keeping the 
president's actions legal” Conason, supra note 194. 

202 Under this definition, the torturers during the Spanish Inquisition would not be guilty 
because their “precise objective” was to save souls through the contrition of confession, 
which is further evidenced by their practice of giving a quick (relatively painless) death to 
those last minute confessors instead of burning them at the stake. See 3 HENRY CHARLES 
Lea, A HISTORY OF THE INQUISITION OF SPAIN, Book 7.4, at 192 (1906-07), available at 
http://libro.uca.edu/lea3/lea3.htm (last visited Apr. 6, 2005). Of course this conclusion is 
unreasonable, but the example serves to illustrate the sophistry of the government's nar- 
row construction of the mens rea expressed in the Working Group Report. 


203 PHILIPPE SANDS, TORTURE TEAM, RUMSFELD’S MEMO AND THE BETRAYAL OF AMERI- 
CAN VALUES (2008). 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


The United States’ Response to the Rome Statute 161 


Addington (Vice-President Cheney’s lawyer) whom Sands describes as the driving 
force? behind the so-called “enhanced interrogation techniques.’ Sands advances a 
theory that authority for the use of torture practices originated from the top down in 
the chain of command, instead of from the bottom up as alleged by administration 
officials.?°° 

In partial support of Sands proposition, a March 14, 2003 memorandum (also au- 
thored by John Yoo) was declassified in March 2008.”* In this 81-page document Yoo 
specifically relies on executive war powers to justify torture practices and suggests 
that federal criminal statutes that would limit these practices, “would conflict with 
the Constitution’s grant of the Commander in Chief power solely to the President.” 
Moreover, Yoo argues that the U.S. constitutional protections under the sth and 8th 
amendments “do not extend to alien enemy combatants held abroad;”°* and that the 
use of these techniques would not violate U.S. obligations under the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(CAT),?°° which the U.S. has ratified. The determination of CAT obligations is con- 
strued in accordance with sth, 8th and 14th amendment protections and because 
they have no extra-territorial application, he asserts that neither do U.S. obligations 
under CAT.”° This memo is highly suggestive that torture practices were considered 
a viable tool in the administration’s arsenal prior to the occupation of Iraq and before 
requests for enhanced interrogation techniques could come from the bottom up (at 
least in Iraq). It didn’t address whether the interrogation techniques contemplated 
were torture per se, but only how those legal mechanisms designed to prohibit tor- 
ture were not applicable to the U.S. Additionally, the officials may have been looking 
toward the possibility of future prosecutions as betrayed by Yoo’s cryptic comment, 
“We believe that necessity or self-defense could provide defenses to a prosecution?" 
Ironically, the Memo further stipulates that customary international law is inappli- 
cable because the obligations under CAT are controlling. Therefore, with torture 
perpetrated abroad, CAT is inapplicable because it doesn’t apply extra-territorially 
yet extra-territorial application of customary international law doesn’t apply because 
it is superseded by CAT — but if CAT has no extra-territorial application how can 
it supersede customary international law regarding extra-territorial matters? This 
“catch 22” logic provides a supposed legal basis for administration officials (who can 


204. Bill Moyers Journal, Transcript, May 9, 2008, 4. available at http://www.pbs.org/moyers/ 
journal/o5092008/transcript2.html. 


205 Id. 


206 John Yoo, Memorandum for William J. Haynes I, General Counsel of the Department of 
Defense, U.S. Department of Justice, Office of Legal Counsel, March 14, 2003 available 
at http://www.aclu.org/safefree/torture/torturefoia.html (follow “April 2008” hyperlink; 
then “document” hyperlink). 


207 Id. at 1. 

208 Id. 

209 Convention against Torture, supra chap. II, note 105. 
210 Yoo, supra note 206, at 1-2. 

211 Id. at2. 
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potentially avoid responsibility by claiming they relied on the advice of counsel) and 
illustrates the shallow legal reasoning and the overall failure of the administration's 
legal advisors, which Sands discussed in Torture Team.” 

The conclusions of the March 14, 2003 Memorandum are consistent with other 
policy advice provided to administration officials. The Working Group Report states, 
“The Department of Justice has concluded that customary international law cannot 
bind the Executive Branch under the Constitution because it is not federal law’*¥ 
Moreover, the Report cites another memo* stating that “any presidential decision in 
the current conflict, concerning the detention and trial of al Qaeda or Taliban militia 
prisoners would constitute a ‘controlling’ executive act that would immediately and 
completely override any customary international law norms?™> This repudiation of 
sacrosanct international norm reveals the Bush administration’s contempt for inter- 
national oversight and exposes the predicate attitudes behind its aggression toward 
the International Criminal Court. This policy posture also belies representations sub- 
sequently made by Mr. Bellinger, and others respecting the U.S. adherence to and 
respect for international criminal law institutions.”° Indeed, it reflects a policy that 
international law is only operative when it is convenient, or perhaps when applied to 
other states, but in no case is it obligatory to U.S. interests. 

In October 2003 the American Civil Liberties Union (ACLU) and other NGOs 
and public service law firms began filing document requests pursuant to the Free- 
dom of Information Act.” They requested information concerning the treatment of 
US. detainees held abroad. Central Intelligence Agency and Department of Defense 
lawyers have filed briefs contesting the release of documents as recently as Janu- 
ary 2007, but the plaintiffs have succeeded in obtaining over 6,000 pages of docu- 
ments.”"* Among the documents provided, lawyers found clear indications that De- 
fense Department officials either failed to provide a clear interrogation policy, which 
resulted in heightened abuses,”” or harsh interrogation techniques were approved by 
high-ranking officials such as Lieutenant General Sanchez (who approved the use of 


212 In his interview on the Bill Moyers Journal on PBS, Sands queries “How could lawyers 
at the upper echelons of the administration, trained at Harvard Law School and other 
distinguished institutions, have approved torture?” Bill Moyers Journal, supra note 204. 

213 Working Group Report, supra note 197, at 6. 

214 Memorandum for Alberto R. Gonzales, Counsel to the President, and William J. Haynes 
Il, Gen. Counsel of the Dep't. of Defense, RE: Application of Treaties and Laws to al 
Qaeda and Taliban Detainees, (Jan. 22, 2002), available at http://www.aclu.org/torture- 
foia/released/DOJ_Memo_o12202.pdf (last visited Jan. 31, 2005). 

215 Working Group Report, supra, note 197, at 6. 

216 See generally Crook, supra note 155, at n. 304. 

217 In addition to the ACLU, the Center for Constitutional Rights, Physicians for Human 
Rights, Veterans for Common Sense and Veterans for Peace as well as the law firm of Gib- 
bons, Del Deo, Dolan, Griffinger & Vecchione, P.C. contributed to the FOIA requests. 

218 Press Release, ACLU, Torture Documents Released Under FOIA, available at http:// 
www.aclu.org/safefree/torture/torturefoia.html (last visited May 24, 2008). 

219 See generally, Id at http://www.aclu.org/safefree/torture/26099prs20060710.html. 
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intimidation by dogs, stress positions and sensory deprivation — a total of 29 tech- 
niques including 12 that exceed those permitted by the Army Field Manual).”*° It was 
also revealed that top administration officials were aware of the full extent of the 
activities in Iraq detention facilities prior to the release of the Abu Ghraib photos 
and that, contrary to representations made at the time, knew they were widespread 
and not the product of a few misguided soldiers.** Moreover, documents expose the 
failure to hold accountable those who were responsible for abuse”? and who killed 
detainees during interrogations.”** Army documents point to an agreement between 
the Defense Department and the CIA to hold “ghost detainees” in “black sites” to 
prevent innocent prisoners from being released (and to conceal them from Red Cross 
officials). Additional documents show how religion (especially the desecration of 
the Quran) figured in the degrading treatment suffered at the hands of U.S. person- 
nel.”*> More recently soldiers have used the Quran for target practice and written 
graffiti inside the cover.”*° In short, the documents provided in the FOIA suit estab- 
lish the complicity and intimidation of administration officials in the far flung series 
of global abuses perpetrated by U.S. personnel and contractors. 

This brief recitation is not intended to exhaustively discuss the Bush administra- 
tion’s policy of hostility to generally recognized human rights norms, but rather to 
describe the culture within which this administration operated. An administration 
that considered itself above international law and which justified the use of torture, 


220 See generally id. at http://www.aclu.org/safefree/general/17562prs20050329.html 
221 See generally id. at http://www.aclu.org/safefree/torture/254.06prs20060502.html. 
222 See generally id at http://www.aclu.org/safefree/general/18831prs20050124.html. 


223 See generally id at http://www.aclu.org/safefree/intlhumanrights/gen/21236prs200510 
24.html. 

224 See generally, id at http://www.aclu.org/safefree/general/17597prs20050310.html. More- 
over, in 2008 another confidential ICRC report dated February 2007 entitled “JCRC Re- 
port On The Treatment Of Fourteen ‘High Value Detainees’ In CIA Custody” was leaked 
to the press. This report details many of the same types of humanitarian violations as the 
earlier report and includes the routine practice of waterboarding, stress positions, beat- 
ings as well as the direct participation of medical officials in the torture, the continuous 
transfers of detainees to different facilities constituting “arbitrary deprivation of liberty 
and enforced disappearance” and concluded that U.S. activities violate international law 
under the CAT and Common Article 3 of the Geneva Conventions as “cruel treatment 
and torture” and “outrages upon personal dignity, in particular humiliating and degrad- 
ing treatment.” International Committee of the Red Cross, JCRC Report On The Treat- 
ment Of Fourteen ‘High Value Detainees’ In CIA Custody, Feb. 2007. 

225 Seegenerallyid.athttp://www.aclu.org/safefree/general/17552prs20050519.html., http:// 
www.aclu.org/safefree/general/17630prs20050525.htmL., http://www.aclu.org/safefree/ 
torture/27816prs20070103.html. 


226 Unlike prior incidents, the occupation leadership promptly apologized, removed the sol- 
dier and in an elaborate ceremony, provided a new copy of the Quran to Sunni tribal lead- 
ers whom “it has been cultivating as allies.” Kim Gamel, US. Soldier Removed From Iraq 
for Shooting at Quran, A.P., May 19, 2008 at http://www.washingtonpost.com/wp-dyn/ 
content/article/2008/05/18/AR2008051800735.html. (last visited May 24, 2008). 
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denigrated the Geneva Conventions,*” deprived (alleged enemy combatant) suspects 
of due process, decried transparency and adhered to self-serving legal interpretations 
of treaty obligations and domestic legislation, would naturally be opposed to the op- 
eration of an autonomous permanent and transparent international criminal tribu- 
nal that assumes complementarity jurisdiction, a global oversight function and does 
not exempt military and governmental officials or other so-called protected persons 
from prosecution. 

Some have suggested that then-President Bush feared prosecution for himself and 
his administration officials for war crimes”** based not only on the Yoo memos and 
the articulated legal defenses but also on the weight of an opinion issued by then- 
White House Counsel Alberto R. Gonzales.?”? The Gonzales memo advised President 
Bush to continue to assert that al Qaeda and Taliban suspects are not covered by the 
Geneva Conventions”° based upon their status as non-state actors or officials of a 
non-recognized government because it “substantially reduces the threat of domestic 
criminal prosecution under the War Crimes Act (18 U.S.C. 24.41):?* Furthermore, 
Mr. Gonzales also discussed the threat of domestic prosecution of administration of- 
ficials by independent counsel under the War Crimes Act.?” This fear of a politically 
motivated prosecutor also applies to the international sphere. Although Gonzales’ 
frank discussion of White House responsibility for war crimes addresses potential do- 
mestic prosecutions, it is equally applicable to foreign liability. Though relevant allega- 
tions against the administration are outside the ambit of ICC jurisdiction, potential 
accountability could result as a consequence of various theories of universal jurisdic- 
tion in reliance upon the precedent of the United Kingdom extradition case involving 
Augusto Pinochet, former dictator from Chile,” particularly after administration of- 


227 See Draft Memorandum from Alberto R. Gonzales, White House Counsel, to George 
W. Bush, President, Decision Re: Application of the Geneva Convention on Prisoners of 
War to the Conflict with al Qaida and the Taliban (Jan. 22, 2002) (on file with author) 
[hereinafter Draft Memorandum]; Michael Isikoff, Memos Reveal War Crimes Warnings, 
NEWSWEEK (May 19, 2004), at http://www.msnbc.msn.com/id/4999734/site/newsweek/ 
(last visited Jan. 31, 2005). In this memorandum, White House counsel Gonzales de- 
scribes some of the provisions of the Geneva Convention as “quaint” and advises against 
adherence to other provisions because “this new paradigm [war on terror] renders obso- 
lete Geneva’s strict limitations on questioning of enemy prisoners.” 

228 Isikoff, supra note 227. 

229 Draft Memorandum, supra note 227. 

230 Secretary of State Colin Powell firmly opposed the administrations refusal to provide the 
detainees with prisoner of war status as provided by the Geneva Conventions, and this 
view was also expressed by Mr. Powell's legal advisor. See id. at 1. 

231 Id. at2. 

232 Id. “[I]t is difficult to predict the motives of prosecutors and independent counsels who 
may in the future decide to pursue unwarranted charges based on Section 2441. Your 
determination would create a reasonable basis in law that Section 24.41 does not apply, 
which would provide a solid defense to any future prosecution” 

233 House of Lords, Regina v. Bartle and the Commissioner of Police for the Metropolis and 
Others Ex Parte Pinochet, Regina v. Evans and Another and the Commissioner of Police 
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ficials left office. The scenario of foreign states attempting to assume jurisdiction over 
high ranking U.S. administration officials seems implausible as a matter of diplomatic 
practicality, but this has not precluded attempts to bring Henry Kissinger to trial for 
allegations stemming from his official activities in the 1970’s under a theory of uni- 
versal jurisdiction. Indeed, in addition to calls for domestic prosecutions or truth and 
reconciliation commissions, in early 2009 a Spanish Court issued a complaint against 
six former Bush administration officials for the sanctioning of torture on terrorist sus- 
pects. The complaint names former Attorney General Alberto Gonzales, former Un- 
dersecretary of Defense Douglas Feith, former Vice-Presidential Chief of Staff David 
Addington, former Justice Department officials John Yoo and Jay S. Bybee and former 
Pentagon lawyer William Haynes.** On April 16, 2009 Spain’s attorney general, Can- 
dido Conde-Pumpido, requested the Court to dismiss its inquiry and stated that “[W] 
e undoubtedly cannot support that action.’3> However in a surprise move on April 29, 
Spanish Judge Baltasar Garzén (who had previously initiated and handled Spain’s ef- 
forts to bring Chilean dictator Augusto Pinochet to justice) announced his decision to 
initiate an inquiry and reject the recommendation of Conde-Pumpido.**° 

Fears of prosecution for war crimes are particularly heightened in light of the Iraq 
combat theatre where administration officials cannot resort to the precedent of the 
Afghanistan campaign, whose non-recognized Taliban government was treated as 
a non-state actor in order to avoid liability under the Geneva Conventions, because 
the U.S. had officially recognized the Iraqi government and cannot credibly assert 
the inapplicability of the Geneva Conventions.”” To insulate themselves, administra- 


for the Metropolis and Others Ex Parte Pinochet (On Appeal from a Divisional Court 
of the Queen's Bench Division) http://www.parliament.the-stationary-office.co.uk/pa/ 
Id199899/1djudgmt/jd990324/pino1.htm. 

234 Paul Haven, Lawyer: Ex-US Officials Must Face Torture Charges, A. P., March 30, 2009 
at http://www.newsvine.com/_news/2009/ 03/30/2617763-lawyer-ex-us-officials-must- 
face-to ... (last visited March 30, 2009). For a discussion of the propriety and application 
of universal jurisdiction see competing articles from Dr. Kissinger and Kenneth Roth 
(Executive Director of Human Rights Watch): Henry Kissinger, The Pitfalls of Univer- 
sal Jurisdiction, FOREIGN AFF. (published by the Council On Foreign Relations) at July/ 
August 2001 http://www.foreignaffairs.org/20010701faessay4996/henry-a-kissinger/the- 
pitfalls-of-univ (last visited Aug. 24, 2008), and Kenneth Roth, The Case for Universal 
Jurisdiction, FOREIGN AFE. (published by the Council On Foreign Relations) September/ 
October 2001 at http://www. foreignaffairs.org/20010901faresponses577/kenneth-roth/ 
the-case-for-universa (last visited Aug. 24, 2008). 

235 A Goodman, Prosecutor: Drop Case Against Bush Officials, CNN.coM, April 16, 2009 at 
http://www.cnn.com/2009/WORLD/europe/04/16/spain.guantanamo/ (last visited July 
5, 2009). 

236 Scott Horton, Prosecution of Bush Six Back On, THE Datty Beast, April 29, 2009 at 
http://www.thedailybeast.com/blogs-and-stories/2009-04-29/prosecution-of-bush-six- 
back-on (last visited July 5, 2009). 

237 However, it must be noted that because neither the United States nor Iraq are member 
states of the ICC they would not fall within the jurisdiction of the Court regardless of the 
alleged applicability of the Geneva Convention. 
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tion officials have operated outside the scrutiny of international criminal oversight by 
denying the authority of the International Criminal Court, the applicability of “uni- 
versal jurisdiction, and the designation of “enemy combatant” status, relying instead 
upon the threat of the ASPA and U.S. military might. The language of the Gonzales 
memo reveals the seriousness with which White House Counsel and the President 
regarded the threat to administration officials and their understanding of the poten- 
tial of their personal liability for war crimes. 

Moreover, the Bush administration’s practice of engaging in human rights viola- 
tions in its effort to fight terrorism was self-defeating and counter-productive as it 
only served to inflame the passions of terrorists such that “[a]llies are less willing 
to cooperate in combating terrorism, and terrorist recruiters must be having a field 
day.’3* Despite early misleading reports (later retracted),”®° terrorist activity and re- 
cruitment in Iraq and world-wide have dramatically increased”*° since the beginning 


238 Roth, Time to Stop, supra note 189. 

239 A U.S. State Department report released on April 29, 2004 reported global terrorism 
was at its lowest level since 1969. Oops: State Dept. Reports Record Drop in Terrorism, 
WORLD TRIBUNE.COM, June 13, 2004 http://216.26.163.62/2004/ss_terror_o6_13html. 
After critics in Congress objected, the State Department issued a retraction admitting 
that the report seriously distorted the threat. /d. In response, Colin Powell stated on 
NBC's “Meet the Press” that this statement was “very embarrassing” and that “we were 
wrong.’ Id.; see also Powell: Terrorism Report was a “Big Mistake; MSNBC.com, June 14, 
2004, http://www.msnbc.msn.com/id/5183158/. The corrected June 23, 2004 version of 
the State Department's report Patterns of Global Terrorism revealed that 2003 had “the 
largest number of terror-related incidents deemed ‘significant’ at any time since the US. 
began issuing these figures ... ” Phyllis Bennis et al., A Failed “Transition”: The Mounting 
Cost of the Iraq War, 9 (2004), available at http://www.ips-dc.org/iraq/failedtransition/ 
(follow “Full report with citations” hyperlink) (referring to U.S. Dep’t of State, Patterns of 
Global Terrorism 2003 (2004), available at http://www:state.gov/s/ct/rls/pgtrpt/2003/).’ 
Mark D. Kielsgard, A Human Rights Approach to Counter-Terrorism, CAL. W. INT’L LJ. 
249, n. 178 (2006). 

240 Id. at n. 188. “See, e.g, Bennis, et al., According to the International Institute for Strategic 
Studies (IISS), “[T]he war in Iraq has accelerated recruitment to al Qaeda and made 
the world less safe” Jd. (citing Int'l Inst for Strategic Studies, Strategic Survey 2003/4 
169 (2004) (U.K.)). The IISS estimates the total “al Qaeda membership ... at 18,000 with 
1,000 active in Iraq,’ and concluded that the occupation has provided a “potent global 
recruitment pretext” and thereby “weakened the ‘war on terrorism.” /d. (citing and quot- 
ing Int'l Inst. for Strategic Studies, supra, at 6-7). According to Richard Clarke, “The Iraq 
war took resources away from the fight against al Qaeda, which was able to survive and 
morph into a hydra-headed monster” Trudy Rubin, Iraq Prison Scandal: Arab Hearts 
and Minds May be Lost Forever, MILWAUKEE J. SENTINEL, May 6, 2004, at 21A, quoted 
in Bennis, et al., supra . The lessons of Iraq have inspired hundreds of Muslims to radical- 
ize, “dramatically strengthening [al Qaeda's] recruitment efforts.” Bennis, et al., supra, at 
9 (citing Patrick E. Tyler & Don Van Natta, Jr., Militants in Europe Openly Call for Jihad 
and the Rule of Islam, N.Y. TIMES, Apr. 26, 2004, at A1). The nexus between the Iraq war 
and occupation and the increase in terrorist attacks is demonstrated by a study of what 
motivates the terrorists who carry out the attacks. In Dying to Win, the Strategic Logic of 
Suicide Terrorism, author Robert Pape conducted a study of suicide bombings from 1983 
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of the war on terrorism and the widespread introduction of torture techniques by 
the CIA, the U.S. military and its contractors." Whether the abuses will continue 
is unknown (hopes for reform run high as the Obama administration denounces 
these practices), but the image of the U.S. as a bully, a global perpetrator of torture 
and abuse, is nearly indelible and may take a generation or more to erase. The con- 
tinued U.S. opposition to the International Criminal Court fails to remediate that 
image and promotes a global image of U.S. impunity and exemption from interna- 
tional preemptory norms. Additionally, U.S. hostility to the ICC continues to alienate 
allies whose cooperation is essential to effectively combat terrorism, whose coopera- 
tion would lead to greater mutual access to information vital in the investigation of 
terrorist activity and thwarting future terrorist attacks. Legislation like ASPA and 
diplomatic sanctions tied to Article 98 treaties “contradicts the goal of establishing 
allied support.”** By attempting to “actively thwart it, America seems to be going in 
the exact opposite direction and alienating its allies just when it claims to need them 


to 2003 (“315 attacks carried out by 462 bombers ... involving 18 different organizations”), 
Fred Kaplan, It’s Not Who We Are, It’s What We Do: What Can Terrorists Teach Us? 
SLATE, July 20, 2005, http://slate.com/toolbar.aspx?action=print&id=2123010, and found 
what they had in common were “a specific secular and strategic goal: to compel modern 
democracies to withdraw military forces from territory that the terrorists consider to be 
their homeland” Robert Pape, Dying to Win: The Strategic Logic of Suicide Terrorism, 4 
(2005), quoted in Kaplan, supra. “Hussain Osman, one of the men alleged to have partici- 
pated in London’s failed bombings on July 2:1[, 2005], recently told Italian investigators 
that they prepared for the attacks by watching “films on the war in Iraq,’ La republica 
reported. “Especially those where women and children were being killed and extermi- 
nated by British and American soldiers ... of widows, mothers and daughters that cry.’ 
Naomi Klein, Terror’s Greatest Recruitment Tool, THE NATION, Aug. 29, 2005, available 
at http://www.thenation.com/docprint.mhtml?=20050829&s=klein (quoting from Clau- 
dia Fusani, “Non volevamo colpire I’ Italia” la lunga confessione nella note, La Republica 
(Ital.), July 20, 2005). A study published in March 2005 conducted by the Global Research 
in International Affairs Center, found that “the vast majority of Arabs killed in Iraq have 
never taken part in any terrorist activities prior to their arrival in Iraq?” Reuven Paz, Arab 
Volunteers Killed in Iraq, 3 PRoJECT FoR THE RESEARCH OF IsLAMIST MOVEMENTS 
(PRISM) OCCASIONAL PAPERS 5 (2005) (Isr.), available at http://www.e-prism.org/imag- 
es/PRISM/_no_1_vol_3__Arabs_killed_in_Iraq.pdf, quoted in Kaplan, supra. The author 
of another study conducted by the Center for Strategic and International Studies, Nawaf 
Obaid, stated that of 250 Saudis who went to fight in Iraq, many were from prominent 
families who “watched the destructive images of war on Arabic satellite TV, and ... read 
the jihadist Web sites’ urging them to repel the infidel’s occupation.” Kaplan, supra (refer- 
ring to the then-as-yet-unpublished report Nawaf Obaid, & Anthony Cordesman, Saudi 
Militants In Iraq: Assessment and Kingdom’s Response 9 (2005), available at http:// 
www.csis.org/index.php?option=com_csis_pubs&task=view&id=14.42 (follow “Down- 
load PDF” hyperlink)). Obaid also stated, “Abu Ghraib was a disaster, ... a resounding call 
to these kids? Jd.; see also Obaid, supra, at 9’ Kielsgard, supra note 237, at n. 188. 


241 See generally Kielsgard, supra note 239, at 290-93. 
242 Faulhaber, supra chap. I, note 28, at 556. 
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most.43 Instead, quasi-unilateralism and resort to human rights violations (includ- 
ing use of harsh interrogation techniques and other unethical means of investigation 
and unlawful detention of innocents)*** only increase terrorist activity and do not 
serve to make the world or the US. a safer place.** 

In spite of the Bush administration’s apparent motives and polarized actions, sub- 
sequent developments tend to suggest it had taken a more moderate approach to the 
ICC and the observation of human rights generally. In June 2004 the administration 
distanced itself from the Working Group Report, claiming that it was overbroad and, 
according to the Washington Post, the CIA announced it would halt the use of some 
“enhanced interrogation techniques” previously approved by the White House.**° 
Moreover, the Secretary of Defense’s reversal on acceptable military standards for 
aggressive interrogation techniques and the administration’s backing down from the 
renewal of the UN resolution granting blanket immunity for peacekeepers,?*” and 
U.S. acquiescence in the Security Council referral of the Sudan to the ICC were en- 
couraging signs consistent with the goals of international criminal law and the obser- 
vation of human rights. 

However, optimism may have been premature as the Bush administration’s as- 
sertions minimizing the Working Group Report were self-serving and probably the 
product of international political pressure in the context of acquiring NATO sup- 
port for Iraqi rebuilding efforts and domestic political pressures during the 2004 re- 
election campaign. The Bush administration’s decision not to pursue a renewal of the 
immunity for peacekeepers was more likely grounded in the aforementioned political 
pressures rather than a new vision of the ICC. Ambassador Cunningham, Deputy 
US. Representative to the United Nations, stated that the U.S. would “continue to 
negotiate bilateral agreements consistent with Article 98 of the Rome Statute to fur- 
ther protect U.S. persons from the exercise of jurisdiction by the ICC?*** In addition, 


243 Id. 


244 In its report on the humanitarian violations in Iraq, the ICRC noted that they were in- 
formed by certain Coalition forces intelligence officers that they “estimate[d] between 
70% and 90% of the persons deprived of their liberty in Iraq had been arrested by mis- 
take,’ and “sometimes they arrested all adult males present in a house, including elderly, 
handicapped or sick people” ICRC Report, supra note 182, at 7-8. 


245 If the U.S. had been a signatory to the Rome Statute, then the terrorist attack on Sep- 
tember 11, 2001 could have come under the jurisdiction of the International Criminal 
Court as the attacks qualify as a crime against humanity, yet “[p]aradoxically, while the 
United States is leading the rest of the world in the war against terrorism after the wake of 
September 11, 2001, it is also leading and instigating opposition to frustrate the effective 
operation of the ICC’ Chibueze, supra chap. II, note 46, at 23-24. 

246 “Enhanced interrogation techniques” include, inter alia, feigned drowning and refusal to 
provide pain medication for injuries. CIA ‘halts interrogation tactics; BBC NEws, June 27, 
2004, at http://news.bbc.co.uk/2/hi/americas/3843939.stm. (last visited Jan. 31, 2005). 

247 Cunningham, supra note 79. 


248 Id. 
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Ambassador Cunningham made the ominous statement that “the United States will 
need to take into account the risk of ICC review when determining contributions to 
UN authorized or established [peacekeeping] operations.’ Furthermore, the hope 
of changes in interrogation techniques instituted by both the CIA and military intel- 
ligence were tempered by the administration’s refusal to provide details concerning 
the exact nature of the changes and the continued obscurity over what qualifies as 
torture including the debate over water boarding. 

Moreover, despite exhaustive evidence, the Bush administration predictably never 
admitted that the U.S. engages in torture, a denial which undermines legitimate ef- 
forts at reform. Bush repeatedly claimed that “the United States does not torture” 
and relied on extremely narrow definitions in order to support his assertions.”*° Once 
again attorney Yoo has been instrumental by attempting to limit the definition of 
torture to an arbitrarily high standard of pain, “equivalent in intensity to the pain 
accompanying serious physical injury, such as organ failure, impairment of bodily 
function or even death.” The popular television program “24,’? which many deem 
a glorification of torture is reportedly a favorite of many Bush administration offi- 
cials, including the Vice-President.’ Apparently in some quarters, U.S. citizens have 


249 Id. 


250 Among the instances in which President Bush asserted that the United States does not 
engage in torture was October 17, 2006 during remarks while signing the Military Com- 
missions Act when he stated, “As I’ve said before, the United States does not torture. It’s 
against our laws and it’s against our values” Lynn Sweet, Bush: US “Does Not Torture.” 
Signs New Law for Treatment of Detainees. SuN Times NEws Group, Oct. 17, 2006 at 
http://blogs.suntimes.com/sweet/2006/10/bush_signs_new_law_for_treatme.html. This 
statement was later reiterated in 2007 when he defended the administration’s methods of 
interrogation and insisted, “This government does not torture people.’ Bush: ‘This Gov- 
ernment Does Not Torture’ CNNPOLITIKS, Oct. 5, 2007 at http://www.cnn.com/2007/ 
POLITICS/10/05/bush,torture/index.html. 


251 New York attorney and Professor at Columbia Law School, Scott Horton relates the exact 
language used in the Yoo memo which could be considered torture. Scott Horton, Which 
Came First: Memos or Torture? L.A.TimEs, April 21, 2008 at http://www latimes.com/ 
news/opinion/la-oe-horton21apr21,0,22.48072,print.story. 


252 See generally http://www.fox.com/24/ 


253 Sidney Blumenthal, a former Clinton administration official, author and journalist, dis- 
cusses Bush administration enthusiasm for the TV show “24” and relates that, “In March 
2006, in Washington, the Heritage Foundation, a rightwing think-tank, sponsored a pan- 
el discussion devoted to ‘24’ titled ‘America’s Image in Fighting Terrorism: Fact, Fiction, 
or Does It Matter?’ Lending verisimilitude to the celebration of the fictional TV series 
Secretary of Homeland Security Michael Chertoff was the first speaker. ‘Frankly; he said 
about the programme, ‘it reflects real life’... The moderator, rightwing talk-show host 
Rush Limbaugh, boasted, ‘Everybody I’ve met in the government that I tell that I watch 
this show, they are huge fans. Vice-President’s a huge fan. Secretary [of defense Donald] 
Rumsfeld is a huge fan’ In fact, on the same day as the Heritage Foundation event, the 
producer and director of ‘24’ were feted at a private lunch at the White House. Jane May- 
er of the New Yorker reported: ‘Among the attendees were Karl Rove, the deputy chief- 
of-staff, Tony Snow, the White House spokesman; Mary Cheney, the Vice-President’s 
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become desensitized and give credence to the so-called “ticking time bomb”** sce- 
nario advanced by Alan Dershowitz” thus continuing the debate over whether water 
boarding should be considered a form of torture or even if torture is acceptable if it 
provides results. In the run-up to the Republican presidential nomination in 2007- 
08, several candidates openly supported water boarding as a legitimate means of in- 
terrogation.*° John McCain, himself a former POW and victim of torture spoke out 
against water boarding and declared it a form of torture.**” However, several months 
later McCain backpedaled from this position and voted against legislation that would 
have strengthened prohibitions against the practice.”** In late 2007, during his confir- 
mation hearings for U.S. Attorney General, the top law enforcement position in the 
country, former General Michael Mukasey repeatedly refused to admit that water 
boarding is torture or a violation of law, a position he steadfastly maintained even 
subsequent to his confirmation.?® 


daughter; and Lynn Cheney, the Vice-President’s wife, who, [Joel] Surnow [the show’s 
director] said, is ‘an extreme ‘24’ fan’ ... John Yoo, in his book justifying torture ... even 
cited ‘24’ as a legitimate intellectual proof for the policy he put into place ...” Sidney Blu- 
menthal, Bush’s Soft-Focus Hard-Edge, OPENDEMOCRACY, Feb. 5, 2007 at http://www. 
opendemocracy.net/democracy/soft_edge_4582.jsp. See also Philip Hensher, Hollywood 
is Helping Us Learn to Love Torture, THE INDEPENDENT, June 26, 2007. 

254 ‘The ticking time bomb scenario arguably originated in the 1960’s in the Larteguy novel 
Les Centurions, detailing French activities during the Algerian conflict, and allegedly en- 
titles authorities to use torture for the prevention of massive destruction of innocent 
lives. Jane Mayer, Whatever it takes. The Politics of the Man Behind 24, THE NEw YorK- 
ER, Feb. 12, 2007. 

255 Alan Dershowitz, Harvard professor and famed U.S. defense attorney authored “Why 
Terrorism Works: Understanding the Threat, Responding to the Challenge,” and has called 
for the development of a “torture warrant’ authorizing the use of these techniques under 
certain conditions. ALAN DERSHOWITZ, WHY TERRORISM WORKS: UNDERSTANDING 
THE THREAT, RESPONDING To THE CHALLENGE (2002). 


256 ‘Three Republican Presidential candidates, Tom Tancredo, Rudolph Giuliani and Mitt 
Romney either do not believe “water boarding” is torture or refuse to classify it as torture. 
Michael Cooper & Marc Santora, McCain Rebukes Giuliani on Waterboarding Remark, 
N.Y. Times, Oct. 26, 2007, http://www.nytimes.com/2007/10/26/us/politics/26giuliani. 
html?_r=1&adxnn1=1&oref=slo. 

257 Torture’s Terrible Toll, Newsweek, Nov. 11, 2005. McCain stated that water boarding “... 
was used in the Spanish Inquisition, it was used in Pol Pot’s genocide in Cambodia, and 
there are reports that it is being used against Buddhist monks today ... It is torture.” Coo- 
per and Santora, id. 

258 DanEggen & Michael D. Shear, Vote Against Waterboarding Bill Called Consistent, WWASH- 
INGTONPost.com Feb. 16, 2008 at http://www.washingtonpost.com/wp-dyn/content/ 
article/2008/02/15/AR2008021503318_pf ... . Bob Egelko, McCain Supports Bush Veto of 
Bill Banning Harsh Interrogation Tactics —- Doesn't Want CIA Limited to Methods Used 
by Military, SAN FRANCISCO CHRONICLE, SFGate.com, March 9, 2008 at http://www. 
sfgate.com/cgi-bin/article.cgi?f=/c/a/2008/03/09/MNBHVGLVO.DTL&type=pr ... 


259 See generally Attorney General Dances Around Waterboarding Issue, CNN, Jan. 30, 2008 
at — http://www.cnn.com/2008/POLITICS/o1/30/mukasey.waterboarding/index.html.; 
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Since the Rome Conference, the U.S. has taken extraordinary measures to under- 
cut the ICC. The Congress passed the American Service Members’ Protection Act, 
which can only be viewed as hostile to the Court and is clearly designed to circumvent 
the Court's effectiveness. The Bush administration has taken the extraordinary step 
of repudiating the Clinton signature on the treaty, it threatened to withhold essential 
peacekeeping troops from East Timor and Bosnia as well as future venues. Most sig- 
nificantly, this administration orchestrated a campaign of promises and threats in the 
promotion of bilateral immunity agreements, designed to fundamentally obstruct 
the jurisdiction and operation of the Court. The implementation of these agreements 
was backed by one of the biggest guns in the U.S. diplomatic arsenal: the threat of 
withholding military aid. These immunity agreements, though viewed as a violation 
of international law by many, originated from a premeditated negotiation strategy at 
Rome designed to provide exemption from the Court’s jurisdiction for the U.S. and 
select allies. Indeed, the ferocity with which the administration pursued these agree- 
ments underscored its efforts to carve out enough exemptions to render the Court's 
jurisdiction moot. For several years the assault on the ICC seemed to be a dominant 
feature of the Bush administration’s foreign policy and promised to seriously im- 
pede the Court’s ability to fulfill its mandate. The Bush administration had indicated 
that it had taken these steps in order to protect the U.S. military, but the military is 
already exempt under existing SOFAs, and the breadth of the coverage included in 
the immunity agreements also tend to contradict this assertion. Such contradictions, 
risk of loss of international good faith with traditional allies and the intensity of the 
assault on the Court point to motives other than grossly inflated risks to U.S. ser- 
vice members or subtle ideological disagreements. It points to Bush administration 
motives that are grounded in economic/foreign trade considerations and perhaps 
more importantly, as a means to preclude personal liability for U.S. leaders in the 
prosecution of the war on terror. Moreover, in an Obama administration that has 
inherited the war on terror (and the aggravated terrorist activity it has engendered) 
— although avoiding its terminology — two active military theaters with outsourced 
private contractors and a recent history of abusive interrogation practices and with 
the backdrop of a world-wide economic crisis, these motives and considerations may 
also be inherited and continue to be relevant. 


Ari Shapiro, Mukasey Refuses to Call Waterboarding Torture, NPR, May 24, 2008 at 
http://www.npr.org/templates/story/story.php?storyld=15413635 ... ; Attorney General to 
Skip ‘Waterboarding’ in Testimony, CNN, Jan. 28, 2008 at http://www.cnn.com/2008/ 
POLITICS/01/28/mukasey.torture/index.html. 
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CHAPTERS Countervailing U.S. |ldeology toward 
the ICC: American Exceptionalism, 
Neoconservativism and Protecting 
America’s Interests Abroad 


The motives of the Bush administration to subvert the International Criminal Court 
were not limited solely to fears for personal security, nor are efforts to thwart the 
Court exclusive to this administration or political party. Motives to halt this direction 
in international accountability are underscored by basic tenets of political philosophy 
sounding in “American exceptionalism” common to both U.S. political parties. Under 
George W. Bush, this “exceptionalism” was advanced in a particularly caustic form 
by adherents of neoconservativism, a term pejoratively used to describe a political 
philosophy arguably brought to apogee during the Bush administration with the as- 
sistance and ministrations of several think tanks, including the American Enterprise 
Institute,’ the Cato Institute,’ the Heritage Foundation’ and the now defunct Project 
for a New American Century.* Though typically classified as an extreme offshoot of 
conservative political philosophy, neoconservativism subscribes to massive increases 
in military spending, and in greatly expanding the American sphere of influence po- 
litically, economically and strategically. It calls for substantial cuts to social programs 
including social security and public assistance, privatization of public schools and 
other traditional government services as well as greatly curtailing government scru- 
tiny of business with deregulation, union busting, lowering corporate taxes and en- 
couraging the expansion of radical free market economics. 


1 See American Enterprise Institute for Public Policy Research (AEI) at http://www.aei. 
org/about/. 

2 See CATO Institute at http://www.cato.org. 

3. See The Heritage Foundation at http://www.heritage.org. 

4 The Project for the New American Century has closed operations and the prior email 
address no longer functions but its last known address was 1150 17"* Street NW, Suite 
510 Washington, DC 20036 and last known email project@newamericancentury.org 
and website www.newamericancentury.org. More recently, it was announced that a new 
neo-conservative foreign policy group named the Foreign Policy Initiative (FPI) was cre- 
ated. It includes William Kristol, Robert Kagan and Dan Senor and has pushed for a U.S. 
“surge” in Afghanistan. Daniel Luban and Jim Lobe, Neo-Con Ideologues Launch New 
Foreign Policy Group, INTER PRESS SERVICE NEWS AGENCY, March 27, 2009, http:// 
www.ipsnews.net/print.asp?idnews=46272 (last visited March 27, 2009). 
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Central to neoconservative philosophy are measures directed at maintaining U.S. 
military and economic supremacy abroad: in order, some allege, to support U.S. con- 
sumption at unsustainable levels.® This calls for a continuation of historic neocolonial 
and nationalistic models through resort to realpolitik and the maintenance of the 
so-called military industrial complex.’ Under a radical neoconservative interpreta- 
tion, American exceptionalism has come to justify an international double standard 
where the U.S. holds a superior position among states and will not be bound by in- 
ternational law unless it serves the American interests.* Such ideology fundamentally 
clashes with the transparency and oversight functions of the International Criminal 
Court, to say nothing of the principles of fundamental fairness. Other international 
criminal tribunals, in which the U.S. has played a role, represent a U.S. concession to 
the vitality of popular international human rights movements and help provide for 
US. “bragging rights” — but none of those courts concerned significant U.S. interests. 
Thus, the U.S. has had little to lose in supporting them. 

The Bush administration’s hostility to the notion of an international criminal court 
was paramount and its efforts to strangle economic competition were obvious. Use 
of military and strategic techniques in the furtherance of economic goals included a 


5 See generally Project for the New American Century, August 17, 2007 at http://rightweb. 
irc-online.org/profile/1535.html. 

6 Author Andrew J. Bacevich discusses the lack of sustainability and the U.S. appetite for 
more. In a book chapter entitled “The Crisis of Profligacy,’ Bacevich allows that, “[t]he 
ethic of self-gratification threatens the well-being of the United States. It does so not 
because Americans have lost touch with some mythical Puritan habits of hard work and 
self-abnegation, but because it saddles us with costly commitments abroad that we are 
increasingly ill-equipped to sustain while confronting us with dangers to which we have 
no ready response. As the prerequisites to the American way of life have grown, they 
have outstripped the means available to satisfy them. Americans of an earlier generation 
worried about bomber and missile gaps, both of which turned out to be fictitious. The 
present-day gap between requirements and the means available to satisfy those require- 
ments is neither contrived nor imaginary. It is real and growing. This gap defines the 
crisis of American profligacy.” ANDREW J. BACEVICH, THE Limits OF POWER, THE END 
Or AMERICAN EXCEPTIONALISM 17 (2008). 

7 See generally Chalmers A. Johnson, Republic or Empire: A National Intelligence Es- 
timate on the United States, HARPERS MaG., Jan. 2007, at http://www. harpers.org/ 
archives/2007/01/0081346; James M. Cypher, From Military Keynesianism to Global- 
Neoliberal Militarism, 59 MONTHLY REv., June 2007, at http://www.monthlyreview. 
org/o607jmc.htm; William D. Hartung & Michelle Ciarrocca, The Ties that Bind: Arms 
Industry influence and the Bush Administration and Beyond, Wor.D Por’ INst., Oc- 
tober 2004, at http://worldpolicy.org/projects/arms/reports/TiesThatBind. html; An- 
drew Gumbel, How the War Machine is Driving the US Economy, INDEP. UK, Common 
Dreams News Center, Jan. 6, 2004, at http://www.commondreams.org/cgi-bin/print/ 
cgi? file=/viewso4/0106-12.htm. 


8 Scholar and former Clinton assistant secretary of state for democracy, human rights and 
labor, Harold Koh, postulates four types of American exceptionalism: distinctive rights, 
different labels, the “flying buttress” mentality, and double standards. Harold Hongju 
Koh, On American Exceptionalism, 55 STAN. L. REV. 1479 (2003). 
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largely unilateral invasion of Iraq without UN authorization,’ no-bid contracts,’° and 
massive privatization of traditional military functions including intelligence gather- 
ing." Yet the invasion of Iraq, approved with overwhelming bipartisan and popular 
support, was not the first resource war” contemplated by U.S. officials. Declassified 


9 The Bush administration argued that the invasion of Iraq was legal and based its theory 
largely on the terms of the 1990 Security Council Resolutions 660 and 678, which autho- 
rized the coalition forces to use any means necessary to end Iraq’s occupation of Kuwait 
and “restore international peace and security to the area” S.C. Res. 698, U.N. Doc.-S/ 
RES/698 (1991), www.un.org. Of course, Iraq had been removed from Kuwait 12 years 
earlier and the justification for the use of armed force to restore international peace and 
security is on the order of a generic charge — the language is lifted from Chapter VII of the 
UN Charter and is not designed to create a unilateral and unlimited military jurisdictional 
capability. Critics charge that additional military action, a dozen years after the cessation 
of the original hostilities, cannot be implied and requires express Security Council author- 
ity. This authority was courted by the U.S. under proposed resolution 14.41, but it failed to 
win Ps support and the U.S. resorted to justifications posited in the earlier Resolutions as 
its rationale for the invasion. Administration official, Richard Perle, of the Defense Policy 
Board Advisory Committee, ultimately conceded that the invasion was illegal in Novem- 
ber 2003, but nonetheless justified. Oliver Burkeman & Julian Borger, War Critics Aston- 
ished as US Hawk Admits Invasion was Illegal, THE GUARDIAN, Nov. 20, 2003, at http:// 
www.guardian.co.uk/uk/2003/nov/20/usa.iraqi (last visited June 14, 2008). 

10. ©In a report issued on October 27, 2007 by the Senate Democratic Policy Committee 
(DPC) detailing the top 20 Iraq Oversight outrages uncovered by the DPC, it found that 
“Halliburton’s no-bid contract to rebuild Iraq’s oil infrastructure was the worst case of 
contract abuse that the top civilian at the Army Corps of Engineers had ever seen” Top 
Twenty Iraq Oversight Outrages Uncovered By the DPC, DEMOCRATIC POLicy CoMMIT- 
TEE, Oct. 27, 2006, at http://democrats.senate.gov/dpc/dpc-new2.cfm?doc_name=invz2. 
See also Gail Russell Chaddock, Targeting No-Bid Deals: Critics Are taking a Hard Look 
at Several Rich US Contracts to Rebuild War-Damaged Iraq, CHRISTIAN SCIENCE MONI- 
TOR, Oct. 10, 2003, at http://www.csmonitor.com/2003/0101/po2so1-usfp.html; Ariana 
Eunjung Cha, $1.9 Billion of Iraq’s Money Goes to US Contractors, WASH. PosT reprinted 
by the GLoBAL PoLicy Forum, Aug. 4, 2004, at http://www.globalpolicy.org/security/ 
issues/iraq/dfi/2004/0804iraqmoney.htm. 

11 According to economist Paul Krugman, “What’s truly shocking in Iraq ... is the privatiza- 
tion of purely military functions. For more than a decade, many not critical jobs formerly 
done by soldiers have been handed to private contractors. When four Blackwater em- 
ployees were killed and mutilated in Fallujah, however, marking the start of a wider in- 
surgency, it became clear that in Iraq the U.S. has extended privatization to core military 
functions. It’s one thing to have civilians to drive trucks and serve food; it’s quite different 
to employ them as personal bodyguards to U.S. officials, as guards to U.S. installations 
and — the latest revelation — as interrogators in Iraqi prisons” Paul Krugman, Battle- 
field of Dreams, N. Y. TIMEs, June 14, 2008, at http://query.nytimes.com/gst/fullpage. 
html?res=9Bo3E5DA103DF937A35756CoA9629C. See also James Carroll, Outsourcing 
Intelligence, BOSTON GLOBE reprinted in Common Dreams News Center, Aug. 27, 2007, 
at http://www.commondreams.org/archive/2007/08/27/3431/ 


12‘ Thirty-year old British classified documents released in 2004 indicate that the U.S. was 
contemplating a military strike in response to the oil embargo initiated by the OPEC 
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documents point to very credible U.S. military threats made against Saudi Arabia 
and, by inference, other OPEC nations, during the 1970’s oil embargo. Though neo- 
conservatism calls for a Machiavellian foreign policy strategy, it builds on historical 
models that transcend party politics and repeats a pattern of American foreign policy 
that has been as common under Democratic administrations as Republican ones. 
Like many other states, American foreign policy has a long history of Machiavel- 
lianism and, whether under the guise of nationalism, colonialism, realpolitik or neo- 
conservativism, is grounded in American self-interest and is potentially contrary to 
the philosophical principles of the international rights regime and the International 
Criminal Court. 


The Historic Tradition of American Foreign Policy 


Though the history of American foreign policy is replete with examples of protect- 
ing the international rights regime and other arguably altruistic initiatives, colonial- 
ism, neocolonialism and nationalism also historically served as political templates 
for U.S. and European policy. Nationalism in the 19" century, inspired by profound 
patriotism, xenophobia, militarism, jingoism* and the willingness to sacrifice for the 
greater good of the state, became a dominant political factor influencing legal trends. 
Extreme nationalism would ultimately provide the genesis for early 20" century fas- 
cism. According to Professor Roger Henry Soltau, author of French Political Thought 
in the Nineteenth Century, French nationalism “... reject[s] the universal for the na- 
tional, [and] the nationalist must fight to the death all those forces that would threat- 
en those French traditions on which national life rests. He must, in the first place, de- 


cartel in 1973. U.S. Defense Secretary, James Schlesinger, remarked to the British ambas- 
sador that “it was no longer obvious to him that the United States could not use force.” 
The Joint Intelligence Committee suggested that U.S. action “would take the form of an 
airborne operation, possibly using bases in Greece, Turkey, Cyprus, Iran (then a US ally) 
or Israel. ‘We estimate that the force required for the initial operation would be on the 
order of two brigades, one for the Saudi operation, one for Kuwait ...’ the report gives 
a warning that the occupation might have to last 10 years.” Paul Reynolds, US Ready to 
Seize Gulf Oil in 1973, BBC News, Jan. 2, 2004, at http://news.bbc.co.uk/2/hi/middle_ 
east/3333995.stm (last visited Aug. 26, 2008). 

13~—«sd. 

14. Jingoism was a term coined by Irish singer G. H. MacDonald in 1878, during the negotia- 
tions over the Treaty of Berlin and describes a hawkish political stance and a chauvinistic 
patriotism. The term itself is a derivation of “by Jesus” and was cast in verse with a cho- 
rus: 

We don’t want to fight 
But, by jingo, if we do, 
We've got the ships, 
We've got the men, 

We've got the money, too. 
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fend France from all those who are not truly French ...”* Nationalism was propelled 
into the 19" century psyche by the mass European self-determination movements 
through the political devices of consolidation and independence and in the United 
States via the doctrine of “manifest destiny:”® In 1833 Greece won its independence 
from the Ottoman Empire. Later, Serbia, Bulgaria and Romania were to also succeed 
in establishing their independence from the Ottomans. The modern state of Italy 
commenced with the 19" century military campaigns of Garibaldi and the political 
diplomacy of Count Camilo Cavour,” the new French Republic was established and 
Bismarck unified Prussia and the other Germanic provinces into the modern State of 
Germany.* In the Ottoman Empire, the radical wing of the Young Turk movement 
was also inspired by the wave of nationalism sweeping Europe to change the Empire, 
but would result in disastrous consequences for the Ottoman Armenians, Jews and 
other minorities during the opening decades of the 20" century. 

European nationalism was echoed by some of the important intellectual move- 
ments of the period including German idealism. The writings of Fichte and later 
Nietzsche grounded their philosophical systems in the primacy of the human will, 
supplanting moral legitimacy with strength, the shameless exercise of power condi- 
tioned only by the willingness to act. For Fichte, commonly known as the father of 
German idealism, self-actualization was grounded in the eternal, which in the human 
sphere is represented by the state. “... [H]e to whom a fatherland has been handed 
down, and in whose soul heaven and earth, visible and invisible meet and mingle, and 
thus, and only thus, create a true and enduring heaven — such a man fights to the last 
drop of his blood to hand on the precious possession unimpaired to his posterity.” 
The 19 century philosopher Hegel wrote: 


1§ ROGER HENRY SOLTAU, FRENCH POLITICAL THOUGHT IN THE NINETEENTH CENTURY 
371 (1959). 

16 ‘The theory of “manifest destiny” advanced that the U.S. was destined to expand its re- 
public from the Atlantic seaboard to the Pacific. The term was first coined by a journalist 
named John L. O’Sullivan in an 1845 article in the Democratic Review. John L. O’Sullivan, 
Annexation, 1 U.s. Mac. AND Democratic REV. 17, 5-10 (July-August) at http://web. 
grinnell.edu/courses/HIS/fo1/HIS202-01/Documents/osullivan.html (last visited Aug. 
31, 2008). Later in the 1890's the term was applied to U.S. expansion outside of North 
America. 


17. Garibaldi was known as the “sword; Cavour was the “brain” and Mazzini was the “soul” 
of Italian nationalism and collectively, they are considered the founding fathers of the 
modern Italian State. Lucy RIALL, THE ITALIAN RISORGIMENTO: STATE, SOCIETY AND 
NATIONAL UNIFICATION 1 (1994). 


18 Historians generally agree that Bismarck’s life’s work was dedicated to Prussian domi- 
nance rather than German nationalism per se, but “[t]he desire for hegemony in Europe 
and for world power were [sic] ... precisely the aims of the strident German nationalism 
to which the creation of the Bismarckian Reich gave rise.’ See Edgar Feuchtwanger, Bis- 
marck, Prussia & German Nationalism, History Review, History TODAY 4, 2001. 


19 JOHANN GOTTLIEB FICHTE, ADDRESS TO THE GERMAN NATION (1807). 
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The state is the actuality of the ethical Idea ... The state is absolutely rational inasmuch as it 
is the actuality of the substantial will which it possesses in the particular self-consciousness 
once that consciousness has been raised to consciousness of its universality. This substan- 
tial unity is an absolute unmoved end in itself, in which freedom comes into its supreme 
right. On the other hand this final end has supreme right against the individual, whose 
supreme duty is to be a member of the state.”° 


Nietzsche called for throwing off the shackles of conventional morality and postulat- 
eda theory equating right with the amoral exercise of strength including the enigma 
of the “Ubermensch.’ He characterized Christianity, to many a depository of western 
moral ethic, as a religion of slaves and boldly declared its demise by announcing, 
“God is dead!” 

Nationalism fueled colonialism. The quest to civilize the savage and to accumulate 
territory and wealth is consistent with the notions of both nationalism and idealism. 
Colonialism, as the amoral exercise of one nation’s will over another, weaker state, 
and the manipulation of that state for the national interest represents the apex of ide- 
alism and nationalism. It also became apparent that the most efficient way to feed the 
engines of the industrial revolution was by acquiring the natural resources and for- 
eign markets that imperialism guaranteed. The economic power elites needed these 
natural resources and foreign markets in order to keep both supply and demand run- 
ning at peak levels and maximizing profits: 


By the close of the nineteenth century mechanized industry had become the most powerful 
force shaping western civilization. The machines outstripped the intention of their build- 
ers, economic materialism overshadowed the age, and Emerson's prophetic warning that 
‘[t]hings are in the saddle and ride mankind’ turned to sober truth. For machine production 
was dynamic and expansive; its energies outgrew control, transformed the structure of Eu- 
ropean society, and invaded remoter regions ... The quenchless hunger of the iron slaves for 
more raw materials and wider markets launched the industrial powers on a new campaign 
of colonial imperialism.” 


Maximizing profits was perceived as a substantial state interest as was gaining great- 
er spheres of influence. One of the founding fathers of French nationalism, Maurice 
Barres, observed (as paraphrased by Soltau) that “... the health of a nation really 
depends on the prosperity of its elite, the thinking classes ... i.e. the upper bourgeoi- 
sie and the few whom a carefully selected education will allow to join the charmed 
circle? 


20 G.W. FRIEDRICH HEGAL, PHILOSOPHY OF HISTORY (1837). 

21. FRIEDRICH NIETZSCHE, THUS SPOKE ZARATHUSTRA: A Book For ALL AND NONE; 
translated and with a preface by Walter Kaufman, Modern Library, 1995. 

22 GEOFFREY BRUUN, NINETEENTH-CENTURY EUROPEAN CIVILIZATION, 1815-1914, 150 
(1960). 

23 SOLTAU, supra note 15. 
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Georg Schwarzenberger observed that under medieval international law, “[u] 
nless exceptions were made by means of individual safe conduct or treaty; rulers saw 
themselves entitled to treat foreigners at their absolute discretion’”* In part, modern 
prohibitions against piracy and privateering changed that. The high seas were no 
longer a no-man’s land where anyone might do as he pleased, but these protections 
were not extended beyond the context of the individual. They were not extended to 
other (weaker) states. The metaphor of colonialism as a form of piracy against states 
(emphasis added) may be valid under moral scrutiny, but falls apart when examined 
through a geopolitical economic lens. Morally, both practices (piracy and colonial- 
ism) were reprehensible but while piracy ran afoul of modern geopolitical and eco- 
nomic influences incumbent to nationalism, these influences fully supported colonial 
expansionism. In this fashion, 19" century colonialism augmented the geopolitical 
economic goals of nationalism, already impacted by the industrial revolution, to ulti- 
mately yield the 20" century theory of realpolitik and the military industrial complex. 

The moral deficiencies pertinent to colonialism were assuaged by economic con- 
siderations, love of country and the expanded opportunities for religious missionary 
work.*> Once the moral restraints had been outweighed as inferior to the greater na- 
tional good, or deflected by missionary zeal, it only remained for the stronger states 
to choose the weaker ones and impose their will upon them. For the European states 
two obvious targets were the African continent and the shards of the crumbling Otto- 
man Empire. By 1902, 90% of the territory that makes up Africa was under European 
control. By 1914 all of Africa except Liberia and Ethiopia were under European rule.”° 
The Treaty of Berlin and progeny, which ironically provided for the protection of the 
Armenian and other minorities in the Ottoman Empire as well as the fair treatment 
of all colonial peoples, was, first and foremost, an instrumentality of imperialist ex- 
pansionism. It served as the blueprint of modern colonialism and essentially carved- 
up virtually all the African continent, as well as portions of the Ottoman Empire, and 
placed them at the disposal of the “Great Powers” of Europe.”’ 

Yet 19"*-century style nationalism and empire building had been dealt a severe po- 
litical, moral and psychological blow by the massive destruction and human carnage 
in World War I. The continued appetite for militarism, the mythos of idealism and 
the primacy of the human will was temporarily at an end. But in spite of the costs 
of the war, economic interests continued to expand new foreign markets, to exploit 
new veins of natural resources and the extant colonies continued under subjugation. 
As previously discussed, shortly after the cessation of hostilities, U.S. tobacco and oil 
ships began to appear in the harbor at Constantinople and pressure was brought to 
bear on the U.S. Senate to ratify the Treaty of Lausanne, an instrument that reversed 


24 Nadelmann, supra chap. UJ, note 19. 

25 Humanitarian interests may have spurred on the colonizing of Africa as well as other 
paternalistic reforms in the 19"* century such as measures to control liquor and guns. See 
SUZANNE MIERS, BRITAIN AND THE ENDING OF THE SLAVE TRADE (1975). 

26 ‘The Colonization and Decolonization of Africa, at highered.mcgraw-hill.com/sites/dl/ 
free/0072890363/192 ... (last visited Feb. 18, 2009). 

27 ~~ Id. 
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the Treaty of Sévres and doomed the newly partitioned Armenian State. The U.S. 
began to exploit an economic interest in the continent of Africa, particularly in the 
(then) Belgian Congo, and to expand its foreign markets. 

After World War I, 20" century imperialism began to fall out of favor in world 
opinion. While the European allies did enjoy the colonial spoils of World War I, par- 
ticularly the French and English in North Africa and Arabia (being the remains of the 
Ottoman Empire),”* and the former Axis powers had been stripped of their foreign 
possessions,”? economic concerns over the costs of the war and the continued main- 
tenance of the colonies along with ubiquitous rejection of the martial spirit stymied 
allied efforts at empire building. Later, the efforts of the fascist states to regain their 
colonial possessions and traditional territory and to create empire would add to the 
fears of continued international strife and would come to further discredit the prac- 
tice. Yet, 19™ century attitudes continued to persist. T.E. Lawrence, British hero of the 
World War I Arabian revolt, was a noted critic of colonialism in Arabia. In protest 
over the colonial carving up of the Arabian Peninsula, Lawrence went so far as to give 
up his rank as Colonel and re-enlist as a private under an assumed name.” Yet, even 
considering this remarkable showing of early anti-colonial zeal he still subscribed to 
many of the same paternalistic and racist fallacies common to his community. Law- 
rence related in his biography, The Seven Pillars of Wisdom completed in 1927, his 
view of British colonialism in a discussion of Egyptian and Arabian troops: 


The Arabs seemed hostile to the material blessings of civilization rather than appreciative 
of them. They met with a ribald hoot well-meaning attempts to furnish their bareness. Eng- 
lishmen being sure of their own absolute excellence would persist in help without grum- 
bling overmuch; but the Egyptian lost faith. They had neither the collective sense of duty 
to their State, nor that feeling of individual obligation to push struggling humanity up its 
road. The vicarious policemanship which was the strongest emotion of Englishmen towards 


28 Under the terms of the Treaty of Versailles of 1919, France regained its 1870 frontier 
boundary (from Luxemburg to Switzerland) (Article 27(3)), German property in Shang- 
hai (Article 134), and the territory of Morocco (Article 141), while Great Britain gained 
German property at Shameen at Canton (Article 134) and its interest in Egypt. Addition- 
ally, most of the remainder of the old Ottoman Empire came under French and English 
control including Arabia. The Avalon Project of Yale Law School, The Versailles Treaty 
June 28, 1919, at http://www,yale.edu/lawweb/avalon/imt/partiv.htm. 

29 Under the terms of the Treaty of Versailles Germany was forced to “... renounce[..] in 
favor of the Principle Allied and Associated Powers her rights and titles over her overseas 
possessions” (Article 119). The Versailles Treaty renounced previous Treaties between 
France and Germany relating to Equatorial Africa (Article 125) and specifically the Treaty 
of Berlin and progeny (Article 126). The Avalon Project of Yale Law School, The Versailles 
Treaty June 28, 1919, at http://www. yale.edu/lawweb/avalon/imt/partiv.htm. 


30 ~=Lawrence first re-enlisted under the name of “Ross” (Royal Air Force) and then as “T.E. 
Shaw” (Royal Tank Corps.) Lawrence of Arabia Biography, BiOoGRAPHYBASE available at 
http://www.biographybase.com/biography/Lawrence_of_Arabia.html (last visited July 1, 
2009). 
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another man’s muddle, in their case was replaced by the instinct to pass by as discreetly far 
as possible on the other side (emphasis added).** 


Nonetheless, the departure from colonialism between the wars grew to a complete 
rejection after World War IJ and resulted in the International Trusteeship System in 
the UN Charter* ultimately facilitating independence for the majority of colonies* 
and reversing the relevant articles of the Treaty of Berlin and progeny. 

The United States, though never a significant party to Euro-African colonialism 
continued to exert paternalistic influence in the Western hemisphere. From before 
the Spanish-American War through World War II and beyond, the United States 
forced its influence on Latin America and instigated or executed military interven- 
tions and/or occupations in such countries as Cuba, Haiti, Dominican Republic, 
Mexico, Columbia, Nicaragua and others.** The U.S. foreign interventions during the 


31 T.E. LAWRENCE, THE SEVEN PILLARS OF WISDOM, 94 (1927). 

32 U.N. Charter, supra chap. I, note 27, at Chapter(s) XI, XII and XIIL 

33 Id. Chapter XI Article 73(a)(b) of the Charter calls for the collective nations “to ensure, 
with due respect for the culture of the peoples concerned, their political, economic, social 
and educational advancement, their just treatment, and their protection against abuses;” 
and “to develop self-government ...’ Jd. Chapter XII establishes a trustee system designed 
to help facilitate the peaceful transition of the former colonies as well as to promote 
the political, economic, social and educational advancements of the inhabitants and to 
encourage human rights and fundamental fairness and equal treatment “... without dis- 
tinction as to race, sex, language, or religion,’ at Articles 75-6. Chapter XIII established a 
Trustee Council to oversee the successful transition from colonies to independent states, 
at Articles 86-91. These provisions of the UN Charter, designed to implement the in- 
dependence of the colonies, have now become inactive due to the end of the transition 
period for the independence of the former colonies. 


34 According to a list of U.S. military interventions between 1890 and 2008 complled by 
Zoltan Grossman of the Evergreen State College in Olympia, Washington, U.S. military 
forces repeatedly landed, intervened in national conflicts (by providing arms to insur- 
gents/counterinsurgents or technical military/intelligence assistance) or occupied nu- 
merous Caribbean and Latin American countries. Though many of the incursions on 
Grossman's list were of a de minimis nature or at the behest of the host nation and cannot 
be considered hostile or illegal, the breadth of U.S. activity in the Western hemisphere 
during this time is suggestive of U.S. paternalism. Among those nations listed by Gross- 
man include: Argentina in 1890; Chile and Haiti in 1891; Nicaragua in 1894; Panama in 
1895; Nicaragua in 1896; Cuba, Puerto Rico and Nicaragua in 1898; Nicaragua in 1899; 
Panama in 1901; Honduras and Dominican Republic in 1903; Cuba in 1906; Nicaragua 
and Honduras in 1907; Panama in 1908; Nicaragua in 1910; Honduras in 1911; Cuba; Pan- 
ama; Honduras and Nicaragua in 1912; Mexico in 1913; Dominican Republic; Mexico and 
Haiti in 1914; Dominican Republic in 1916; Cuba in 1917; Panama in 1918; Honduras in 
1919; Guatemala in 1920; Honduras in 1924; Panama in 1925; El Salvador in 1932; Uruguay 
in 1947; Puerto Rico in 1950; Guatemala in 1954; Panama in 1958; Cuba in 1961; Cuba in 
1962; Panama in 1964; Dominican Republic in 1965; Guatemala in 1966; Chile in 1973; El 
Salvador and Nicaragua in 1981; Grenada in 1983; Bolivia in 1986; Panama in 1989; Haiti in 
1994; Colombia in 2003; and Haiti in 2004. This extract from the Grossman list does not 
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opening decades of the 20" century were bitterly described by retired Marine Corps 
General Smedley D. Butler, who in 1931 stated, “I helped make Mexico safe for Ameri- 
can oil interests in 1914. I helped make Haiti and Cuba a decent place for the National 
City Bank boys to collect revenue in. I helped purify Nicaragua for the international 
banking house of Brown Brothers ... I brought light to the Dominican Republic for 
American sugar interests in 1916. I helped make Honduras ‘right’ for American fruit 
companies in 1903. Looking back on it, I might have given Al Capone a few hints.”5 
After World War Il ongoing national liberation movements, including violent 
and non-violent engagements, amongst the colonies of the Western nations began 
to yield independence and helped usher in the era of post-colonialism. International 
pro-liberation public opinion between the wars was reflected by various League of 
Nations mandates* and eventually evinced by the established objective of the UN’s 
Trusteeship Council “to promote the political, economic, social, and educational 
advancement of the inhabitants of the trust territories [former colonies], and their 
progressive development towards self-government or independence as may be ap- 
propriate to the particular circumstances of each territory and its peoples and the 
freely expressed wishes of the peoples concerned ...’*” In 1960, the Declaration on the 
Granting of Independence to Colonial Countries and Peoples was adopted by the UN 
General Assembly in Resolution 1514 (XV).3* Thereafter, the UN established a Special 
Committee on Decolonization (Committee of the 24) to monitor and implement 
the Declaration and make recommendations.* From 1946 through 1965 at least 58 


include military interventions outside the Caribbean and Latin America. Zoltan Gross- 
man, From Wounded Knee to Iraq: A Century of U.S. Military Interventions, at http:// 
academic.evergreen.edu/g/grossmaz/interventions.html. 

35 Gen. Smedley D. Butler quoted in New York Times interview, August 21, 1931, reprinted 
in Joseph R. Conlin, ed., THE Morrow Book OF QuoTATIONS IN AMERICAN HISTORY 
58 (1984), and cited in JAMES W. LOEWEN, Lies My TEACHER TOLD ME, EVERYTHING 
YouR AMERICAN History TEXTBOOK GOT WRONG 214 (1995). 


36 ~=— Article 22 of the Covenant of the League of Nations specifically determined the fate of 
lesser developed states and continued a system of colonialism for “those colonies and ter- 
ritories ... which are inhabited by peoples not yet able to stand by themselves under the 
strenuous conditions of the modern world” Article 22 did acknowledge different stages of 
development in different colonies and allowed that “[t]he character of the mandate must 
differ according to the stage of the development of the people, the geographical situation 
of the territory, its economic conditions and other similar circumstances.’ The article 
specifically contrasted the stage of development of some of the former Ottoman territo- 
ries with those of Central Africa and concluded that the latter required greater control 
from the advanced nations. League of Nations Covenant art. 22, available at http://www. 
yale.edu/lawweb/avalon/leagcov.htm (last visited Aug. 31, 2008). 

37. U.N. Charter, supra chap. I, note 27, art. 76. 

38 G.A. Res. 1514 (XV) (Dec. 14, 1960), see also Principles Which Should Guide Members 
in Determining Whether or Not an Obligation Exists to Transmit the Information Called 
For Under Article 73e of the Charter, G. A. Res. 1541(XV) (Dec. 15, 1960). 


39 ‘The United Nations Special Committee on Decolonization — Official Web at http://www. 
un.org/Depts/dpi/decolonization/history.htm. 
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nations achieved independence* and from 1966 through the end of the Cold War an 
additional 4.4 nations became independent. Since the Cold War, Palau became inde- 
pendent in 1994 and East Timor formally acquired independence (after a transitional 
UN administration) in 2002.” 

It has been advanced that the industrialized states, particularly the United States, 
conceded the collective independence of the former colonies in contemplation of a 
neocolonial regime.** This regime can also be characterized as economic colonial- 
ism whereby industrialized powers employ economic, financial and trade policies to 
dominate less powerful countries and to exploit the natural resources of those coun- 
tries for economic gain. Under this regime, the colonizer can disclaim responsibility 
for the political, military and financial obligation of running the colony but still retain 
the financial benefit of cheap goods and labor. In 1994 John Kenneth Galbraith wrote 
of the Cold War era de-colonization: 


40 ‘The nations obtaining independence from 1946 to 1965 included: the Philippines (1946), 
present day Jordan (1946), India (1947), Pakistan (1947), present day Bangladesh (1947), 
Burma (1948), Ceylon (Sri Lanka)(1948), Israel/Palestine (1948), North and South Ko- 
rea (1948), Laos (1949), Indonesia (1949), Libya (1951), Cambodia (1953), Vietnam (1954), 
Sudan (1956), Tunisia (1956), Morocco (1956), Ghana (1957), Malaysia (1957-63), Guinea 
(1958), Iraq (1958), Nigeria (1960), present day Somalia (1960), part of Cyprus (1960), 
Benin (1960), present day Burkina Faso (1960), Cameroon (1960), Chad (1960), Congo- 
Brazzaville (1960), present day Democratic Republic of the Congo (1960), Ivory Coast 
(1960), Gabon (1960), Mali (1960), Senegal (1960), Mauritania (1960), Niger (1960), Togo 
(1960), Central African Republic (1960), Madagascar (1960), Tanzania (1961), Sierra Le- 
one (1961), Kuwait (1961), South Africa (1961), Uganda (1962), Jamaica (1962), Trinidad 
& Tobago (1962), Algeria (1962), Rwanda (1962), Burundi (1962), Samoa (1962), Kenya 
(1963), Zambia (1964), Malawi (1964), Malta (1964), present day Zimbabwe (1965), Gam- 
bia (1965), the Maldives (196s). 

41 Thenations obtaining independence from 1966 through the end of the Cold War included: 
Barbados (1966), Guiana (1966), Botswana (1966), Lesotho (1966), Yemen (1967), Mauri- 
tius (1968), Swaziland (1968), Guinea-Bissau (1968-74), Guinea (1968), Nauru (1968), Fiji 
(1971), Tonga (1971), Bahrain (1971), Qatar (1971), Oman (1971), United Arab Emirates 
(1971), Bahamas (1973), Grenada (1974), Comoros archipelago (1975), Angola (1975), Mo- 
zambique (1975), Cape Verde (1975), Sao Tome (1975), Principe (1975), Suriname (1975), 
Papua New Guinea (1975), Seychelles archipelago (1976), Western Sahara (1976), present 
day Djibouti (1977), Dominica (1978), Solomon Islands (1978), Tuvalu (1978), present day 
Kiribati (1979), Saint Vincent (1979), Grenadines (1979), Saint Lucia (1979), Belize (1981), 
Antigua & Barbuda (1981), Saint Kitts (1983), Nevis (1983), Brunei (1984), Namibia (1990), 
Marshall Islands (1990), Federated States of Micronesia (1990). 

42 REPUBLIC OF PALAU, REPUBLIC OF PALAU — ABOUT THE GOVERNMENT, available at 
http://www.palaugov.net/About Palaugov.html. East Timor to be Born on the Web, BBC 
News, May 17, 2002, at http://news.bbc.co.uk/2/hi/asia-pacific/1993948.stm. 


43 Fora discussion of neocolonialism see generally KWAME NKRUMAH, NEO-COLONIALISM, 
THE LAsT STAGE OF IMPERIALISM (1965); Leong Yew, Political Discourse — Theories of 
Colonialism and Postcolonialism, NATIONAL UNIVERSITY OF SINGAPORE, 2002, avail- 
able at http://www.usp.nus.edu.sg/post/poldiscourse/neocolonialism1.htm (last visited 
June 14, 2008). 
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The engine of economic well-being was now within and between the advanced industrial- 
ized countries. Domestic economic growth — as now measured and much discussed — came 
to be seen as far more important than the erstwhile colonial trade ... The economic effect 
in the United States from the granting of independence to the Philippines was unnotice- 
able, partly due to the Bell Trade Act, which allowed American monopoly in the economy 
of the Philippines. The departure of India and Pakistan made small economic difference in 
Britain. Dutch economists calculated that the economic effect from the loss of the great 
Dutch empire in Indonesia was compensated for by a couple of years or so of domestic 
post-war economic growth. The end of the colonial era is celebrated in the history books 
as a triumph of national aspiration in the former colonies and of benign good sense on the 
part of the colonial powers. Lurking beneath, as so often happens, was a strong current of 
economic interest — or in this case, disinterest.“* 


Neocolonialism wasn’t new in the Cold War era; economic domination of stronger 
nations over weaker ones had been a fairly common practice, in one form or another, 
for centuries. But, it was during the Cold War that the states’ practice of ensuring 
institutional economic disparity with the poorer states flourished. Indeed, in 194.4, 
prior to the conclusion of World War II, the allied nations signed the Bretton Woods 
Agreements in order to rebuild the post-war international economic order and to 
provide rules for commercial and financial relations among the major industrial- 
ized states.** These agreements established the International Monetary Fund (IMF) 
and the precursor to the World Bank.** However, the principal initiative of Bretton 
Woods was to impose a gold standard, obligating each country to maintain an ex- 
change rate for its currency in gold.” The agreements did not contemplate an inde- 
pendent role in international commerce for developing countries as most were still 
under colonial control at that time. Once they achieved independence, the former 
colonial states were nonetheless obliged to follow the established economic order as 
well as the extant political international treaty regime (often as a condition of their 
independence).** During the post-colonial period the former colonies could not meet 


44. JOHN KENNETH GALBRAITH, A JOURNEY THROUGH ECONOMIC TIME (1995). 


45 The Bretton Woods Agreement, The Avalon Project at Yale Law School, available at 
http://www.yale.edu/lawweb/avalon/decade/decado47.htm. 


46 The World Bank — IBRD & IDA: Working for a World Free of Poverty, THE WORLD BANK 
available at http://www.worldbank.org/. 


47 The gold standard has been defined as “a commitment by participating countries to fix 
the prices of their domestic currencies in terms of a specified amount of gold. National 
money and other forms of money (bank deposits and notes) were freely converted into 
gold at a fixed price” ENCYCLOPEDIA Or ECONOMICS AND LIBERTY, at http://econom- 
ics.about.com/cs/money/a/gold_standard.htm (last visited July 12, 2008). 


48 In the 1970’s and 1980's the so-called New International Economic Order (NIEO) was 
advanced by developing nations to bring greater economic parity between industrialized 
and developing nations. The U.N. General Assembly adopted the Declaration for the 
Establishment of a New International Economic Order, A/RES/S-6/3201 (May 1, 1974). 
The goals of the NIEO called for the capability to regulate multinational corporations 
within their territory, ability to nationalize or expropriate foreign property, right to set up 
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the fixed value gold reserve obligations and could not meaningfully break into the 
lucrative field of international commerce, the lifeblood of any modern nation seeking 
to develop into an industrialized state. 

Moreover, the institutions of the IMF and the World Bank were also arguably bi- 
ased toward maintaining the status quo and, many contend,” served to preclude the 
economic development® of the so-called “third world” The IMF has been controlled 
by the industrialized states since its inception and has been accused of exerting pater- 
nalistic control over developing nations for the benefit of industrialized states. When 
providing international support such as loans and grants and technical assistance 
during the Cold War and beyond, the IMF and World Bank have had strings attached. 
These conditions can be beneficial such as incorporating anti-corruption measures 
or they can be designed to provide multinational corporations with free access into 
the economies of developing states. Strings could include austerity obligations or 
privatization of key services and the required use of export goods and services from 
multinational corporations and the deregulation of certain industries and practic- 
es so that multinational corporations can generate more profits and operate more 
cheaply in developing states.** The World Bank has allegedly denied or withdrawn 
“most favored nation” trade status from developing countries based on sometimes ar- 
bitrary and/or self-serving reasons, exerting profound control on the economic and 
political policies of the developing nations. Additionally, the World Bank has been 


commercial associations and that international trade should be based on favorable trade 
preferences for developing nations. 

49 See generally GEORGE SOROS, GEORGE SOROS ON GLOBALIZATION (2002); JOSEPH E. 
STIGLITZ, GLOBALIZATION AND ITs DISCONTENTS 1-8 (2002); Faisal Cheema, Macro- 
economic Stability of Pakistan: The Role of the IMF and World Bank (1997 — 2003), Pro- 
gram in Arms Control, Disarmament, and International Security, University of Illinois 
at Urbana- Champaign, Part Two: Pakistan, the IMF, and the World Bank, May 2004, at 
http://www.acdis.uiuc.edu/research/OPs/Cheema/contents/part2.html (last visited July 
12, 2008). 

50. Id. 


51 ‘The phrase “third world” was thought to be coined in 1952 by Alfred Sauvy and first 
published in the French magazine L’Observateur. This term refers to states currently de- 
scribed as “developing” or “underdeveloped” nations and was originally meant as a ref- 
erence to the third estate from the French Revolution of 1789. Michael Quinion, First, 
Second, and Third Worlds, WWorLD WIDE Worpbs, Feb. 26, 2005, at http://www.world- 
widewords.org/qa/qa-wor3.html (last visited Aug. 27, 2008). 

52 See generally TIMOTHY GoRRINGE, FAIR SHARES: ETHICS AND THE GLOBAL ECONO- 
MY (1999); Trim Bissell & Robert Weissman, eds. False Profits: Who Wins, Who Los- 
esWhen the IME, World Bank and WTO Come to Town? Campaign for Labor Rights, US, 
Feb. 2000; Stop Corporate Globalization! Resist the IMF/World Bank/WTO Triad! so 
Years is Enough, U.S. NETworK For GLOBAL ECONOMIC JusTICE, available at http:// 
www.soyears.org/action/april16/april16a.html (last visited Aug. 27, 2008). 

53 Id, see also Charles A. Radin, Critics Say IME World Bank Leave Struggling Nations De- 
pendent, GLOBAL PoLicy Forum (re-printed from the Boston GLoBe), April 12, 2000, 
at http://www.globalpolicy.org/socecon/bwi-wto/wbank/bwioo-1.htm (last visited July 
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accused of instituting policies that are racially discriminatory, culturally insensitive, 
ecologically and economically unsound and calculated to actually discourage sustain- 
able development.** Foremost among the complaints have been predatory lending 
practices resulting in financial obligations becoming the greatest single impediment 
to debtor nations’ economic development. “Debt is an efficient tool. It ensures access 
to other peoples’ raw materials and infrastructure on the cheapest possible terms.’ 
By discouraging industrialization and self-sufficiency among the developing nations, 
select industrialized nations can be assured of cheap natural resources and labor to 
power the engines of their own domestic economies. Moreover, by requiring the 
implementation of policies consistent with the free market economy or neoliberal 
economics, including no protection from imports and the privatization of traditional 
public sector competences (e.g., infrastructure, water, security, education, etc.), these 
institutions are placing the countries with the weakest economies into impossible 
competition with those with the strongest economies.** “Dozens of countries must 


12, 2008); Caty Weaver, IMF- World Bank Meetings Protest, September 26, 2002, at http:// 
www.manythings.org/voa/o1/020926in_t.htm (last visited July 12, 2004). 

54 Inone instance, in 1995 the Haitian President (Aristide) was pressured to adopt a policy 
that came to be known as “the death plan’ “The proposal to integrate Haiti into the global 
economy called for privatizing rice, sugar, and cement production and dropping tariffs 
on imports. But the result, according to Haitian and international activists, was to wipe 
out domestic production of these vital commodities, leaving the impoverished country 
more import-dependent than ever, and its people less able to pay. There have been other 
dire results from IMF and World Bank programs across Africa, and in the former Soviet 
Union, say critics and developmental economists. Even when the programs led to envi- 
ronmental calamities, like major cyanide spills at bank-funded mining projects in Kyr- 
gyzstan and Guyana, the governments of the world’s most impoverished nations must 
obey, ...”” Radin, supra note 53. 


55 SUSAN GEORGE, A FATE WorSE THAN DEBT 143, 187, 235 (1990). 


56 See generally P. Uvin, On Moral High Ground: The Incorporation of Human Rights by the 
Development Enterprise, 17 FLETCHER J. DEVELOPMENT, TuFTs U. 1-11 (2002), available 
at http://fletcher.tufts.edu/praxis/archives/xvii/Uvin.pdf; N. Herz, Lo.u.: THE DEBT 
THREAT AND WHy WE Must DEFUuSE IT (2004); DaviD Moore, THE WORLD BANK 
(2007). In a report released by the World Bank titled, “On Monitoring Structural Adjust- 
ment at the Microeconomic Level,’ the goals of the structural adjustment program in 
Africa are identified. “The aim of a structural adjustment program is to induce a new long- 
run equilibrium in which existing resources and investment are better allocated and more 
efficiently utilized. For the purposes of this note, we assume that the reform program we 
will monitor has multiple goals of: (1) stabilizing the economy; (2) reducing government 
intervention in the economy; and (3) increasing the role of market forces and private 
enterprises. These goals are to be achieved by macroeconomic reforms, such as exchange 
rate devaluation, fiscal reforms and trade liberalization, as well as microeconomic reforms, 
such as freeing prices in labor and capital markets and generally freeing the economy of 
many punitive governmental regulatory constraints. In addition, a privatization program 
is slated to turn over a number of public enterprises to private hands” On Monitoring 
Structural Adjustments at the Microeconomic Level, 2, WORLD BANK, available at http:// 
www1.worldbank.org/rped/documents/rpedo68.pdf (last visited Aug. 31, 2008). 
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compete for shrinking export markets and can export only a limited range of prod- 
ucts because of Northern protectionism and their lack of cash to invest in diversifica- 
tion. Market saturation ensues, reducing exporters’ income to a bare minimum while 
the North enjoys huge savings.” 

Arguably, some of the practices of the World Bank have gradually modified as it 
has implemented policies better designed to encourage greater economic develop- 
ment rather than preserving the dominance of the industrialized states.** Many of 
the conditions required by the IMF and World Bank during the 1990’s and beyond 
emphasized “poverty reduction” and “sustainable development” and have arguably 
implemented policy to increase local government participation in drawing-up strat- 
egy papers to make the best use of proffered assistance.** However, these reforms 
were not initiated until the end of the 20" century and during the Cold War the plight 
of the newly independent colonial states remained economically unchanged. 

During the Nixon administration, the U.S. would go off the gold standard and 
bring about the collapse of the Bretton Woods system. The Bretton Woods regime 
was replaced, in part at least, by later generations of the GATT (General Agreement 
on Trade and Tariffs), its progeny and, the establishment of the World Trade Organi- 
zation (WTO). The GATT greatly reduced the amount of tariffs states could charge 
on most imports by and between member states as well as other restrictions which 
had created an unreasonable restraint on international trade.°° The GATT would 
establish and determine policy designed to limit trade restriction” and, with the 
creation of the WTO, include a quasi-judicial appellate body to settle all disputes.” 


57. GEORGE, supra note 55. 

58 For a discussion on the competing conceptual model of the World Bank, its mandate 
and function see generally Moises Naim, World Bank: Its Role, Governance and Orga- 
nizational Culture, CARNEGIE ENDOWMENT For INTERNATIONAL PEACE, April 1994, 
at http://www.carnegieendowment.org/publications/index.cfm?fa=view&id=759 (last 
visited Feb. 14, 2009). 


59 See generally International Monetary Fund, What the IMF Does, available at http:// 
www.imf.org/external/work.htm (last visited Feb. 14, 2009); WORLD BANK, Working for 
a World Free of Poverty, available at http://web.worldbank.org/WBSITE/EXTERNAL/ 
EXTABOUTUS/O,,contentMDK:200405 (last visited Feb. 14, 2009). 


60 The GATT replaced the ill fated International Trade Organization and has taken the form 
ofa series of treaties beginning with the first GATT signed on January 1, 1948. The GATT 
was designed to reduce tariffs and establish most favored trade status. Additional GATT 
rounds occurred in 1951, 1955-56 and 1960-62, 1964-67, 1973-79 and 1986-93 which result- 
ed in the creation of the World Trade Organization (WTO). WorRLD TRADE ORGANIZA- 
TION, Understanding the WTO: Basics, the GATT Years: From Havana to Marrakesh, 
at http://www.wto.org/english/thewto_e/whatis_e/tif_e/facta_e.hhtm; WorLD TRADE 
Oreanization, GATT and the Goods Council, available at http://www.wto.org/english/ 
tratop_e/gatt_e/gatt_e.htm (last visited July 12, 2008). 

61 Td. 


62 Id., see also WORLD TRADE ORGANIZATION, Dispute Settlement: Appellate Body, avail- 
able at http://www.wto.org/english/tratop_e/dispu_e/appellate_body_e.htm (last visited 
July 28, 2008). 
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Currently, the WTO appellate body is widely considered one of the most effective 
and powerful international sanctioning bodies in existence.® Refusal to comply with 
WTO decisions could mean economic sanctions or even expulsion and would elimi- 
nate significant trade protections for the sanctioned state. Thus, non-member states 
or states expelled from the GATT may pay up to 40% in tariffs while GATT states 
would pay no more than 4% on the same imports, effectively eliminating those states’ 
competitive export capability. The WTO is criticized for its lack of transparency and 
that it is arguably controlled by the industrialized states, especially the U.S. For 
some years much of the developing world was precluded from joining or participat- 
ing in a meaningful way.® Additionally, until recently the export products that re- 
ceived protection largely consisted of products typically produced by industrialized 
states such as electronics, while agricultural and textile exports (the type of products 
developing nations export most) received little or no protections.® Therefore, the 
developing countries that were/are a part of GATT and the WTO still received little 
meaningful protection from it and the disparity between industrialized states and 
developing nations continued to grow.” Along with the IMF and the World Bank, the 
WTO remains an integral component in international commerce today. 

In the 1970’s and late 1960’s there was considerable discussion that the developing 
world would grow at a faster rate than the industrialized states because they only 


63. Id. 


64 WTO Watch, NGOS Call on Ministers to Reject Closed WTO Process, GLOBAL POLICY 
FORUM, 2002, at http://www.globalpolicy.org/ngos/int/wto/2002/110 4reject.htm (last vis- 
ited July 28, 2008). 

65 Though membership in the WTO has increasingly included developing nations, some 
double standards still seem to persist. During the Doha talks in July 2008 many develop- 
ing countries were not permitted to participate in the so-called “Green Room” meet- 
ings in Geneva which some credit with continuing “... strong opposition to a deal in the 
midst of a global economic downturn and increasing concerns over food security.” Press 
Release, Dan Beeton, Center for Economic and Policy Research, WTO Talks Collapse 
Amidst Developing Countries’ Reluctance to Sacrifice Food Security (July 29, 2008), at 
http://wwwcepr.net/index.php/press-releases/press-releases/wto-talks-collapse-amidst 
-dev ... (last visited Aug. 25, 2008). 

66 Id. The Uruguay round of GATT negotiations between 1986 — 1993 took on the issue of 
including agriculture and textile commodities within the scope of the agreement, and 
was looked upon as one of the most ambitious undertakings in GATT history. However, 
issues concerning these sectors are still at the forefront. According to Deborah James, 
Director of International Programs for the Center for Economic and Policy Research, 
concerning the Doha talks in July 2008, “Given what’s been on the table, no deal is better 
than a bad deal. A Doha conclusion would have had major negative impacts for workers 
and farmers in developing countries. The tariff cuts demanded of developing countries 
would have caused massive job loss, and countries would have lost the ability to protect 
farmers from dumping, further impoverishing millions on the verge of survival.” See also 
Kanaga Raja, Developing Countries Call for “Reclaiming Development” in the Doha Nego- 
tiations, TWNONLINE, 2005, at http://twnside.org.sg/title2/twninfo312.htm (last visited 
July 28, 2008). 

67 See generally STIGLITZ, supra note 49. 
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needed to obtain and implement existing technology while the industrialized states 
needed to continue to develop innovative new technologies. Since it is easier to ob- 
tain existing technology than develop new technology, some argued, there would 
eventually be a wealth equilibrium established within a generation or two. Others 
feared that the extraordinary natural resources some developing countries possessed 
would tilt the equilibrium in their favor and would ultimately pose a significant threat 
to the financial stability of the industrialized states. Neither theory came to fruition, 
in part, because neither accounted for the effective international protection regime 
for intellectual property. The effectiveness and longevity of the Cold War intellectual 
property regime is evinced by a speech on January 28, 2001 by then-UN Secretary- 
General Kofi Annan. In an address to the World Economic Forum, he asked, “... 
[H]ow do you explain ... why the global system of rules ... is tougher in protecting in- 
tellectual property rights than in protecting fundamental human rights?”° Indeed, a 
major problem amongst the developing nations throughout the Cold War and to the 
present is the so-called “brain drain’? Young students from developing nations who 
receive educations in industrialized states tend to remain in industrialized states be- 
cause of the political and economic instability in their home countries which results 
in a net loss in terms of intellectual property for their homeland. Multinational cor- 
porations doing business in developing nations, some assert, also zealously protect 
their intellectual property and allow only restrictive access to indigenous populations, 
importing engineers and other relevant personnel rather than training natives. 

In the 1970’s and 1980’s the U.S. government began to roll back the Keynesian 
economic initiatives of the Great Depression and to deregulate industry and thereby, 
became part of the greater movement, known pejoratively as neoliberalism or neo- 
liberal economics.” The Nixon administration initiated a pro-business process of 


68 Kofi Annan, U.N. Sec’y-Gen., In Address to the World Economic Forum, Secretary-Gen- 
eral Says Globalization Must Work for All (Jan. 28, 2001), at http://www.unis.unvienna. 
org/unis/pressrels/2001/sg2772.html. 

69 Dhananjayan Sriskandarajah, Reassessing the Impacts of Brain Drain on Developing 
Countries, Institute for Public Policy Research, Aug. 2005, at http://www.migrationin- 
formation.org/Feature/display.cfm?ID=324. (last visited July 12, 2008). 


70 Neoliberalism advocates for what has been called the “Washington Consensus.’ See John 
Williamson, What Washington Means by Policy Reform, in LATIN AMERICAN ADJUST- 
MENT: How MucuH Has HapPENED, (John Williamson ed., 1990), which according to 
Dani Rodrik consists of: Fiscal Rectitude (cutting government expenditures and/or rais- 
ing taxes to maintain a budget surplus); Competitive Exchange Rates (accepting market- 
determined exchange rates and opposing the government fixed exchange rates under 
the Bretton Woods System); Free Trade (removal of trade barriers including tariffs and 
regulatory restraints); Privatization (the transfer of publicly owned enterprises, goods 
and services to the private sector); Undistorted Market Prices (obliging governments 
to refrain from policies that would alter market prices); Limited Intervention (allowing 
limited government intervention only in cases designed to promote exports and some 
educational and infrastructural development). Dani Rodrik, Understanding Economic 
Policy Reform, 32(1) JouURNAL OF ECONOMIC LITERATURE 9-41 (1996). 
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deregulation and notably started the deregulation of the health insurance industry,” 
while during the Reagan administration massive deregulation occurred, particularly 
in the airline industry.” During the latter half of the Cold War, classical or neoclas- 
sical economic theories again gained prestige as the free market ideology of supply- 
side (or “trickle down’) economics postulated that by providing those wealthiest par- 
ticipants in society a free hand to amass ever greater wealth, the middle and lower 
classes would also prosper.” The massive increase of wealth by U.S. multination- 
als would profoundly impact the development of the poorer countries and decrease 
their strategic negotiating and trade position. By the end of the 20" century, of the 
100 richest entities in the world, less than half (48) were countries (as determined 
by GDP), the other 52 were corporations.” Meanwhile, in stark contrast with those 
theorists who predicted the developing world would catch up to the industrialized 
states, between 1970 and the end of the century, the disparity in relative wealth be- 
tween industrialized states and developing nations had grown many times.” 


71 See generally William A. Niskanen, Economic Deregulation in the United States: Lessons 
for America, Lessons for China, 8 CATO JOURNAL 3 (Winter 1989), at www.cato.org/pubs/ 
journal/cj8n3/cj8n3-6.pdf (last visited Aug. 27, 2008). 

72  Supply-side economics states that effective economic growth can best be achieved by 
providing incentives to those who produce goods and services and that increased sup- 
ply or production will result in an aggregate increased demand because only after one 
has produced can one have the income to “demand,” see generally JUDE WANNISKI, THE 
Way THE WORLD WorkKS (1998). Keynesian economic theory articulates the opposite by 
stating that demand creates its own supply. Supply-side economics and so-called trickle 
down economics are essentially merged into one theory and call for reductions in income 
taxes particularly in the upper brackets, removal of capital gains taxes which also dispro- 
portionately favor the wealthy and deregulation of industry in order to increase profits 
at the top and stimulate spending, which in turn will reinvigorate economic growth. This 
economic policy, still in effect in the U.S. today, has been soundly criticized by commen- 
tators such as Samuel Bowles and Paul Krugman as leading to massive federal deficits, 
and as being used as a “Trojan Horse” economic theory merely to further enrich the 
wealthy. See generally Kart E. Case & Ray C. Farr, PRINCIPLES OF Economics (5" ed. 
1999); ALFRED L. MALABRE, LOST PROPHETS: AN INSIDER'S HisTORY OF THE MODERN 
ECONOMISTS (1994). 

73 See Bruce Bartlett, How Supply-Side Economics Trickled Down, N. Y. TIMES, April 6, 2007, 
Op-Ed at http://www.nytimes.com/2007/04/06/opinion/o6bartlett.html?_r=1&oref=slo 
gan (last visited July 28, 2008). 

74. Rajesh Makwana, Poverty & Inequality, Share the World’s Resources, Jan. 2006, available 
at http://www.stwr.org/poverty-inequality/global-inequality.html. 


75 Id. “According to the UNDP Human Development Report (HDR) 2005, only 9 countries 
(4% of the world’s population) have reduced the wealth gap between rich and poor whilst 
80% of the world’s population has recorded an increase in wealth inequality. The report 
states that ‘the richest 50 individuals in the world have a combined income greater than 
that of the poorest 416 million. The 2.5 billion people living on less than $2 a day — 40% 
of the world’s population — receive only 5% of global income, while 54% of global income 
goes to the richest 10% of the world’s population: ... It is clear when reviewing 37 years 
of high level reports on poverty and inequality (since the Pearson Report 1969), that any 
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Neocolonialism or economic colonialism fell within the ambit of the military in- 
dustrial complex. The development of the military industrial complex initially began 
in the late 1940's with the maintenance of a massive [peacetime] standing army, un- 
known in the US. prior to the Cold War and which grew as the symbiotic relation- 
ship between the military, industry and intelligence communities advanced the per- 
ceived commercial, military and political objectives of the United States. Thus, the 
military became increasingly dependent on major industry players to supply material 
while industry became dependent on the military to provide revenue and free access 
to natural resources and foreign markets. In 1961 during his farewell address to the 
nation, former president Dwight D. Eisenhower made his famous cautionary refer- 
ence to the military industrial complex: 


This conjunction of an immense military establishment and a large arms industry is new in 
the American experience. The total influence — economic, political, and even spiritual — is 
felt in every city, every statehouse, every office of the federal government. We recognize 
the imperative need for this development. Yet we must not fail to comprehend its grave 
implications. Our toil, resources and livelihood are all involved; so is the very structure of 
our society. In the councils of government, we must guard against the acquisition of unwar- 
ranted influence, whether sought or unsought, by the military-industrial complex. The po- 
tential for the disastrous rise of misplaced power exists and will persist. [Emphasis added]. 
We must never let the weight of this combination endanger our liberties or our democratic 
processes. We should take nothing for granted. Only an alert and knowledgeable citizenry 
can compel the proper meshing of the huge industrial and military machinery of defense 
with our peaceful methods and goals so that security and liberty may prosper together.”° 


This military industrial complex continued a relentless expansion during the Cold 
War and included the intelligence community acting in concert with the military and 
industry to assure an environment for the stable maintenance of industry abroad, 
particularly in developing nations, and to assist in assuaging anti-American political 
development such as the rise of Marxist ideologies. During the Cold War the term 
“realpolitik” came into common use and referred to a pragmatic form of politics or 
diplomacy.” Realpolitik emphasized practical considerations over ideological posi- 


alleviation of inequality is increasingly subdued by the growing levels of economic com- 
petition between developed countries and fueled by profit driven commercial interests’ 

76 The Avalon Project at Yale Law School, Military-Industrial Complex Speech, David D. 
Eisenhower, 1961, at http://www.yale.edu/lawweb/avalon/presiden/speeches/eisenhow- 
eroo1.htm. 


77 The term “realpolitik” was originally coined in the 19" century and meant pursuing po- 
litical goals that were realistically achievable, while in 20 century Cold War jargon, 
the term came to imply power politics. Realpolitik’s principal author, Henry Kissinger, 
posited this approach to international relations on the basis of pragmatism as distinct 
from adherence to political doctrine or ethics. Prior to Kissinger, Henry Morgenthau Jr., 
Secretary of the Treasury in the Franklin Roosevelt administration, employed the tactics 
of realpolitik when he drafted a post war German reconstruction plan (known as the 
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tions and has come to mean a retreat from accepted principles of conduct if it serves 
the pragmatic interest perceived to be the greater good. It has also been commonly 
used to imply coercive or Machiavellian politics. 

During the Cold War, the perceived national interest consisted of containing” 
the communist threat of the Soviet Union, and communist China, whose stated 
international policy was to eliminate transnational capitalism and the democratic 
principles championed by the West.” This counter-Soviet policy precipitated the so- 
called “domino theory” which postulated that developing nations who succumb to 
communism would lead to neighboring states also succumbing, and theorized that 
if Soviet communism established a foothold in a region, eventually the whole region 
would convert to communism.*° Another perceived national interest was to continue 
the economic superiority of the United States. By working together to defeat com- 


Morgenthau Plan) which called for destroying Germany’s ability to make future wars 
by partitioning the country, destroying its industrial infrastructure and ensuring that it 
adopt an agricultural economic system and become a “pastoral state,’ despite the dire hu- 
man consequences involved in re-structuring an industrial state into an agricultural one. 
The Morgenthau plan was eventually dropped. See John Gimbel, On the Implementation 
of the Potsdam Agreement: An Essay on U.S. Postwar German Policy, 87 POL. SCIENCE Q. 
242-69 (June 1972). 

78 During the Truman administration the policy of “containment” was of first importance. 
In draft notes from a meeting between the President, the Secretary of State Byrnes and 
Dean Acheson on February 28, 1947, President Truman discusses the threat of Soviet 
expansionism in Eastern Europe and specifically with respect to West Germany and Tur- 
key. The consensus at the meeting concluded that, “[i]n the last 18 months the position 
of the democracies throughout the world has materially deteriorated. While Secretary 
Byrnes and Senators Connially and Vandenberg have been going from conference to con- 
ference trying to hold together the heart of international cooperation, the Russians have 
been engaged in a systematic policy of trying to encircle Germany and Turkey with So- 
viet dominated states.” Draft, Report on Communism Expansion, February 28, 1947; Tru- 
man Doctrine: “Important Relevant Papers” folder; Subject File; Joseph M. Jones Papers, 
Harry S. TRUMAN LIBRARY & MUSEUM, at http://www.trumanlibrary.org/whistlestop/ 
study_collections/marshall/large/documents/ind ... (last visited Aug. 25, 2008). 

79 Fora retrospective study of communist and Soviet expansionist policies during the Cold 
War, see generally Douglas J. Macdonald, Communist Bloc Expansion in the Early Cold 
War: Challenging Realism, Refuting Revisionism, 20 INT'L SECURITY (Winter 1995) avail- 
able at http://www.mtholyoke.edu/acad/intrel/macdon.htm (last visited Aug. 31, 2008). 


80 In April1954, President Eisenhower first publicly articulated the theory behind the so-called 
“domino theory” in response to a question concerning the relevance of Indochina to the free 
world. Eisenhower replied, “... you have broader considerations that might follow what you 
would call the ‘falling domino’ principle. ... you could have a beginning of a disintegration 
that would have the most profound influences. ... when we come to the possible sequence 
of events, the loss of Indochina, of Burma, of Thailand, of the Peninsula, and Indonesia fol- 
lowing, now you begin to talk about areas that not only multiply the disadvantages that you 
would suffer through loss of materials, sources of materials, but now you are talking really 
about millions and millions and millions of people” President Eisenhower's News Conference, 
April 7, 1954, PUBLIC PAPERS OF THE PRESIDENTS, 1954, p. 382, at http://www.mtholyoke. 
edu/acad/intrel/pentagon/ps11.htm (last visited Aug. 31, 2008). 
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munist movements in developing nations and fully exploiting their natural resources 
along with holding strategic tactical positions around the world, the military indus- 
trial complex could restrain the spread of anti-capitalist socialism and maintain the 
American way of life. Unfortunately, and in accordance with the policy of realpolitik, 
many of the methods used to achieve these goals were morally indefensible and viola- 
tions of international criminal law as recently established by Nuremberg. These tac- 
tics often served to discredit the U.S., particularly amongst the developing nations, as 
they would once again during the 21 century Iraq war. 

The methods employed would include economic and trade sanctions, supporting 
(financially and militarily) dictatorial regimes with heinous human rights records and 
shaping domestic policy in foreign states using coercive measures up to and includ- 
ing assassination of leaders or candidates, torture and the manipulation of foreign 
electoral processes. Virtually all of these tactics resulted in greater human misery 
in terms of violence, unchecked poverty, untreated disease, murder, internal armed 
conflicts, and continued suppression of universal human rights and dignity. 

Any abbreviated survey of Cold War realpolitik initiatives undertaken by West- 
ern industrialized nations, particularly the U.S., would include the U.S. assistance in 
overthrowing the democratically elected Iranian Prime Minister Mussadegh in 1953." 
This action allowed the return of the pro-US. Shah to the throne and continued the 
lucrative oil trade with Iran as well as firmly entrenching a secure U.S. presence in 
that strategically located region.** Concurrently, however, this operation entailed the 
patent usurping of democratic principles and the foreseeable human rights violations 
a return of the Shah was sure to inaugurate. According to recently declassified docu- 
ments unearthed by a South Korean Truth and Reconciliation Commission the U.S. 
was implicated in the mass political executions in South Korea of at least 100,000 
people, including children. Though largely carried out by the South Korean govern- 
ment, records reflect U.S. complicity in the murders of those thought to be leftist and 
their families. In 1954 the U.S. government played an important role in bringing 


81 “In1gs51, the National Front movement, headed by Premier Mussadegh, a militant nation- 
alist, forced the parliament to nationalize the oil industry and form the National Iranian 
Oil Company (NIOC). Although a British blockade led to the virtual collapse of the oil in- 
dustry and serious internal economic troubles, Mussadegh continued his nationalization 
policy. Openly opposed by the shah, Mussadegh was ousted in 1952 but quickly regained 
power. The shah fled Iran but returned when monarchist elements forced Mussadegh 
from office in Aug., 1953; covert U.S. activity was largely responsible for Mussadegh’s 
ousting. In 1954, Iran allowed an international consortium of British, American, French, 
and Dutch oil companies to operate its oil facilities, with profits shared equally between 
Iran and the consortium.’ Country Guide: Iran, WASHINGTONPOST.coM, at http://www. 
washingtonpost.com/wp-srv/world/countries/iran.html (last visited Aug. 31, 2008). 

82 See generally History of Iran (Oil Nationalization), RAN CHAMBER SOCIETY, available at 
http://www.iranchamber.com/history/oil_nationalization/oil_nationalization.php (last 
visited Feb. 14, 2009). 

83 Charles J. Hanley & Jae-Soon Chang, Children ‘Executed’ in 1950 South Korean Killings, 
YAHOO News (A.P. Writers), Dec. 6, 2008, at http://news.yahoo.com/s/ap/20081206/ 
ap_on_re_as/as_korea_mass_executions/print (last visited Dec. 7, 2008). 
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down the elected government of Guatemala in response to suspected leftist leanings 
by then-President Jacobo Arbenz and his government's contentious relationship with 
the U.S. multinational corporation United Fruit.** In 1957 the U.S. allegedly helped fix 
the election in Lebanon in order to place Christian President Camille Chamoun in 
power, which resulted in a coup two years later necessitating U.S. military interven- 
tion.® In 1961 the U.S. intelligence community allegedly urged and planned the assas- 
sination® of the first Prime Minister of the Congo (now Democratic Republic of the 


84 Arbenz began his administration with the goals of constructing a government-run port to 
compete with the United Fruit port, building a highway to the Atlantic to compete with 
the transportation monopoly of the International Railroads of Central America (IRCA), 
and building a national hydroelectric plant to provide an alternative to the American 
controlled electricity monopoly. More ambitious were Arbenz’s plans to institute agrari- 
an reform including the expropriating of uncultivated land in exchange for compensation 
and providing it to peasants in 42.5 acre plots (Arbenz himself personally owned land 
— received as a dowry — expropriated under his initiative). United Fruit owned 550,000 
acres with approximately 85% uncultivated. When he was eventually forced from office, 
Arbenz stated in his resignation address, “They have used the pretext of anti-commu- 
nism. The truth is very different. The truth is to be found in the financial interests of 
the fruit company and the other U.S. monopolies ...’ Jacobo Arbenz (1913-1971), UNITED 
Fruit HISTORICAL SOCIETY, at http://www.unitedfruit.org/arbenz.htm (last visited Feb. 
14, 2009). 

85 The U.S. sent 5,000 marines at the request of Chamoun in 1958. For a comparison be- 
tween the 1958 and 1982 U.S. interventions, see generally AGNES G. KORBANI, U.S. IN- 
TERVENTION IN LEBANON, 1958 and 1982 (1991). 


86 Assassinations of leaders would plague the efforts at peaceful independence of many 
developing nations during the Cold War era. Many of the assassinations would remain 
unsolved while investigations would uncover information that implicated industrialized 
States Among those cases of anti-colonial leader assassinations of interest were: Ruben 
Um Nyobe, leader of the Union of the Peoples of Cameroon (UPC), killed by the French 
Army in 1958; Barthelme Boganda, leader of a nationalist Central African Republic 
movement in 1959 (died in a plane crash under suspicious circumstances); Felix-Roland 
Moumie, successor to Nyobe as the head of the UPC in 1960 (allegedly at the hands 
of the French Secret Service); Louis Rwagasore, Burundi nationalist in 1961 and Pierre 
Ngendandumwe, Burundi’s first Hutu Prime Minister in 1965; Sylvanus Olympio, first 
president of Togo assassinated in 1963; Mehdi Ben Barka, Moroccan leader of the Union 
of Popular Forces “disappeared” in Paris in 1965; Nigerian leader Ahmadu Bello in 1966; 
the author of Mozambican independence, Eduardo Mondlane in 1969 allegedly as an 
operation of the Portuguese branch of Gladio; Pan-Africanist Tom Mboya in 1969; Abeid 
Karume, first president of Zanzibar in 1972; Amilcar Cabral of Guinea-Bissau in 1973; 
Outel Bono, Center for Economic and Policy Research Chadian opponent of Francois 
Tombalbaye in 1973 (also allegedly with French collaboration); Herbert Chitepo, leader 
of the Zimbabwe African National Union, killed in 1975; Oscar Romero, prelate bishop 
of San Salvador and proponent of liberation theology, assassinated in 1980; and Dulcie 
September, leader of the African National Congress murdered in Paris in 1988. 
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Congo or DRC), Patrice Lumumba,” and helped bring to power his successor, Joseph 
Mobutu, who has widely been considered one of the most corrupt world leaders and 
flagrant violators of basic human rights.** The U.S. attempted the assassination of Fi- 
del Castro on several occasions and instituted the attempted overthrow of the Cuban 
government during the Bay of Pigs fiasco as well as the subsequent “Operation Mon- 
goose,’ a covert program designed to destabilize Cuba.*® Moreover, the U.S. imposed 
a trade embargo on Cuba that continues through to the 21* century. In Chile in 1970, 
the US. collaborated with ITT (International Telegraph and Telephone Company) 
in order to subvert the democratic election of Allende, but failed. Subsequently “[t] 
he United States blocked international loans to Chile, subsidized opposition news- 
papers, labor unions, and political parties, denied spare parts to industries, paid for 
and fomented a nationwide truckers’ strike that paralyzed the Chilean economy, and 
trained and financed the military that staged the bloody coup in 1973 in which Al- 
lende was killed” °° Chile was also strategically located in the American sphere and it 
was important U.S. policy not to allow a Marxist regime to take hold in the southern 
cone of South America. Henry Kissinger, an architect of realpolitik, was later quoted 
as stating in response to the election of leftist candidate Allende, “I don’t see why we 
have to let a country go Marxist just because its people are irresponsible’ Allende 
was replaced by the pro-U.S. leader Augusto Pinochet whose record for state-spon- 
sored murder and human rights atrocities is manifest. 

Beginning in 1975 a campaign of political assassination and repression took place 
in the right-wing governments of Argentina, Chile, Uruguay, Paraguay, Bolivia and 
Brazil? known as Operation Condor (Spanish: Operacion Condor; Portuguese: Op- 
eracao Condor). Operation Condor was reported to have cost thousands of lives of 
allegedly left-wing activists and their families and friends.” Though their exact roles 


87 Loewen, supra note 35, at chap. 8 n. 23; see also Church Committee, U.S. Senate; Satish 
Kumar, THE C1A AND THE THIRD WORLD 86-90 (1981); U.S. FOREIGN INTELLIGENCE, 
Aug. 18, 1960 (D.C. Heath, 1990), 291; ELLEN Ray et al., eds. Dirty Work 2, 15-19, 185- 
92, 202-11 (1979); VICTOR MARCHETTE & JOHN D. Marks, THE C1A AND THE CULT OF 
INTELLIGENCE, 131-2 (1974); KEVIN RIELLY, THE WEST AND THE WORLD, 412-15 (1989). 


88 ADAM HOCHSCHILD, KING LEOPOLD’s GHosT: A STORY OF GREED, TERROR, AND 
HEROISM IN COLONIAL AFRICA, 302-304 (1999). 

89 Operation Mongoose, GLOBAL SEcuRITY, April 24, 2005, available at http://www.glo- 
balsecurity.org/intell/ops/mongoose.htm (last visited July 28, 2008). 


90 Chilean Medical Report Calls Allende a Suicide, N.Y TIMES, Nov. 1, 1973, at http://selsect. 
nytimes.com/gst/abstract.html?res=FA.0912FE3C55137B93C3A9178ADo5F4 ... (last visit- 
ed July 28, 2008). It was reported by Chilean medical personnel that the former President 
had committed suicide; however it was conceded that he died during an armed attack on 
the presidential palace during the September 11 coup. Jd. 

91 THOMAS G. PATTERSON, J. G. CLIFFORD & K. J. HAGEN, AMERICAN FOREIGN PoLicy: A 
History SINCE 1900 589 (1983). 

92 Rulers of these countries included Ecuador and Peru which also reportedly took second- 
ary roles, see J. Patrice McSherry, Tracking the Origins of a State Terror Network: Opera- 
tion Condor, 29(1) LATIN AMERICAN PERSPECTIVES 36-60 (2002). 


93 Id. 
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are still in dispute, the United States, France, Portugal, Spain and Italy all are reported 
to have actively supported this operation. The U.S., though having an arguably sec- 
ondary role to the leadership of the right-wing South American regimes themselves, 
still purportedly provided organizational, intelligence, financial and technological as- 
sistance.°** The French, particularly in Argentina and Chile, have been credited with 
providing intelligence services and instruction in many of the techniques used, in- 
cluding torture, forced disappearances and other forms of urban warfare which they 
had perfected during the Algerian Conflict.° 

Indeed, the iron-fisted role of the French in attempting to subvert the national 
independence movements in Algiers and Vietnam in the 1950’s and early 1960’s were 
both examples of French realpolitik practices. Moreover, other NATO states were 
also culpable in employing similar tactics. Operation Gladio was originally designed 
as a “stay behind” organization in Italy and later incorporated into the intelligence 
network of NATO to maintain operations throughout Europe in order to preclude 
socialist or other leftist movements from fomenting in Cold War Europe.®* In addi- 
tion to allegedly carrying out paramilitary-type tactics against communist political 
parties in Europe and subverting the democratic process, Gladio has been accused of 
terrorist-like activities in Italy, Germany, Greece, Portugal, Turkey and others which 
included precipitating bombings, the Greek 1967 coup détat, silent assassinations, 
squelching student protests and has been connected with Operation Condor.” Op- 
eration Gladio was a NATO operation but Great Britain and the U.S. were allegedly 
founding patrons of the organization with both MI6 and the CIA subsequently play- 
ing significant roles.%* 

During the Cold War the U.S. was also soundly criticized for employing tech- 
niques in violation of international criminal law and international humanitarian 
law in the Vietnam War. Aside from backing the Diem regime, which was guilty of 


94 Id. 


95 RISAL, Argentine — Escadrons de la Mort: lécole francaise, interview with Marie-Mo- 
nique Robin , Oct. 22, 2004, available in French and English, (“los metodos de Argel se 
aplicaron aqui; Pagina/12 Oct. 13, 2004); LHumanité, Lexportation de la torturé, inter- 
view with Marie-Monique Robin (French), August 30, 2003. Generally, see also Marie- 
Monique Robin, Death Squadrons: The French School, Aparaitre aux Editions La Decou- 
verte Mise en vente en librairie le 2 septembre 2004, ISBN 2-7071-4163-1. 

96 See generally DANIELE GANSER, NATO’S SECRET ARMIES: OPERATION GLADIO AND 
TERRORISM IN WESTERN EuROPE (July 12, 2005). 


97 See generally Daniele Ganser, Terrorism in Western Europe: An Approach to NATO’ Se- 
cret Stay-Behind Armies, 6 THE WHITEHEAD J. OF DIPLOMACY AND INT'L RELATIONS 
1 (1005); PHILLIP AGEE & Louis WOLF, DirTy Work: THE C1A IN WESTERN EUROPE 
(1978). 

98 Shortly after the end of the Cold War, parliamentary investigations were initiated by Italy, 
Switzerland and Belgium, which has unearthed some of the current information updat- 
ing the publicly available knowledge of Operation Gladio, see Ganser (NATO’S SECRET 
ARMIES: OPERATION GLADIO AND TERRORISM IN WESTERN EuROPE), id. 
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massive human rights violations,” the U.S. conducted free-fire zones,’°° engaged in 
practices that would cause a disproportionate number of civilian casualties,’ and 


99 = The U.S. leadership backed Ngo Dinh Diem as President of the South Vietnamese Repub- 
lic in large measure due to his staunch anti-communist political leanings. “Diem passed a 
repressive series of acts known as law 10/s9 that made it legal to hold someone in jail if s/ 
he was a suspected Communist without bringing formal charges. The outcry against Di- 
em’s harsh and oppressive actions was immediate. Buddhist monks and nuns were joined 
by students, business people, intellectuals, and peasants in opposition to the corrupt 
rule of Ngo Dinh Diem” Robert K. Brigham, Battlefield Vietnam: A Brief History, PBS at 
http://www.pbs.org/battlefieldvietnam/history/index.html (last visited Apr. 3, 2010). In 
retaliation some monks protested Diem’s initiatives by performing self-immolation on 
the streets of Saigon. 

100 Free fire zones refer to areas that have supposedly been cleared of all civilian personnel 
and combatants are free to fire on any human target. In Vietnam many of the efforts to 
clear civilians from free fire zones were allegedly ineffective (such as dropping warning 
leaflets to villagers in a language they did not understand). “The practice of establishing 
free fire zones was instituted because many villages in what was then South Vietnam will- 
ingly provided safe haven to Viet Cong fighters. Some, by contrast, were forcibly occupied 
by marauding bands of guerrillas, who used the villages for cover” “But ... international 
law enjoins armies to avoid targeting any but military objectives and assures protection 
to civilians, in almost any circumstances. Free fire zones as defined by Department of 
Defense doctrine and the rules of engagement are a severe violation of the laws of war for 
two reasons. First, they violate the rule against direct attack of civilians by presuming that 
after civilians are warned to vacate a zone, then everyone still present may lawfully be 
attacked. The rule prohibiting direct attacks on civilians provides no basis for a party to 
a conflict to shift the burden by declaring a whole zone to be “civilian free” And second, 
they violate the rule against indiscriminate attacks by presuming without justification in 
the law that warning civilians to leave eliminates the legal requirements to discriminate 
in targeting weapons.’ Lewis M. Simons, Crimes of War: Free Fire Zones, available at 
http://www.crimesofwar.org/thebook/free-fire-zones.html (last visited Aug. 21, 2008). 


101 During the Vietnam conflict an estimated 1 to 2 million Vietnamese died, including bel- 
ligerents and civilians. The U.S. instigated two projects that would target civilians; the 
continuous bombing raids known as Operation Rolling Thunder and the covert action 
known as Operation Phoenix. Operation Rolling Thunder was at the time the largest 
aerial campaign conducted by any nation and dropped 864 tons of U.S. explosives, which 
handily topped U.S. bombing in both the Korean War and the Pacific theater of World 
War I. THE UNITED STATES Air ForRcE IN SOUTHEAST ASIA, OFFICE OF AIR FORCE 
HisTory 366 (CARL BERGER, ed., 1977). Estimates of the civilian casualties from this 
operation alone total 72,000. Texas Tech University, Appraising the Bombing of North 
Vietnam (through 1 January 1968), Vietnam Virtual Archive, p. 32. Operation Phoenix 
was a CIA operation designed to identify and eliminate civilian infrastructure support- 
ing the Viet Cong. Proponents of the Phoenix Program maintain that it was conducted 
in accordance with South Vietnamese law, while critics describe it as a campaign of as- 
sassination that targeted civilians and led to massive human rights abuses. See generally 
SEYMOUR HERSH, COVER-UP (1972); Senate Review of Phoenix Program at Vietnam: 
Policy and Prospects, 1970, Hearings before the COMMITTEE ON FOREIGN RELATIONS, 
United States Senate, Ninety-First Congress Second Sess. On Civil Operations and Rural 
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planned and perpetrated military incursions into neighboring Laos and Cambodia.” 
During the 1980’s the Reagan administration would use realpolitik justifications for 
the support of the rebel forces (the contras), in their efforts to overthrow the official 
government (the Sandinistas), in Nicaragua. The U.S. provided financial and techni- 
cal support to the Contras in order to overthrow the leftist Sandinista regime under 
Daniel Ortega and to prevent it from allegedly encouraging and aiding further com- 
munist movements in Central America, notably El Salvador, Honduras and Costa 
Rica.’°? Moreover, in 1990 the U.S. militarily extracted Manual Noriega, the de facto 
leader of Panama, for drug trafficking.*°* Noriega had previously been a U.S. asset for 
the CIA, but had fallen out of favor; his capture caused great speculation as to the 
possibility of hidden motives for the taking of such extraordinary measures to ap- 
prehend one drug dealer.’ 

Many of the foregoing tactics were in violation of the basic tenets of the Charter 
of the United Nations. Article 1(3) of the UN Charter states that the purpose of the 
UN is “[t]o achieve international cooperation in solving international problems of an 
economic, social, cultural, or humanitarian character, and in promoting and encour- 
aging respect for human rights and for fundamental freedoms for all without distinc- 
tion as to race, sex, language, or religion;”°° Article 2(1) states that the UN and its 
members (emphasis added) shall recognize “... the principle of the sovereign equality 
of all its Members” and article 2(7) prohibits the intervention into matters within 
the domestic jurisdiction of any state.’°* In assessing U.S. policy, Professor Sean Mur- 
phy of George Washington University concludes that: 


Development Support Program, Feb. 17-20, March 3,4,17,19 1970, CIS: 71 $381-2 SuDoc: 
Y 4.F 76/2:V 67/17. 

102 “The Nixon years also saw the expansion of the war into neighboring Laos and Cam- 
bodia, violating the international rights of these countries in secret campaigns, as the 
White House tried desperately to rout out Communist sanctuaries and supply routes. 
The intense bombing campaigns and intervention in Cambodia in late April 1970 sparked 
intense campus protests all across America,’ supra Brigham note 99. 

103 See generally GARY WEBB, DARK ALLIANCE: THE C1A, THE CONTRAS AND THE CRACK 
COCAINE EXPLOSION (1998). 

104 Ironically, the Contra rebels, supported by the U.S., were also engaged in the illegal drug 
trade with tacit approval by the NSC and the CENTRAL INTELLIGENCE AGENCY, FRED- 
ERICK HITZ, C1A INSPECTOR GENERAL REPORT INTO ALLEGATIONS OF CONNECTIONS 
BETWEEN C1A AND THE CONTRAS IN COCAINE TRAFFICKING TO THE UNITED STATES 
(1998). Noriega claimed that he was apprehended by the U.S. forces for his refusal to as- 
sist the Contras. 

105 See generally Adam Isaac Hasson, Extraterritorial Jurisdiction and Sovereign Immuni- 
ty On Trial: Noriega, Pinochet, and Milosevic — Trends in Political Accountability and 
Transnational Criminal Law, B. C. INT'L & Comp. L. ReEv., available at http://www. 
bc.edu/bc_org/avp/law/lwsch/journals/bciclr/25_1/o5_TXT.htm (last visited July 28, 
2008). 

106 U.N. Charter, supra chap. I, note 27, art. 1 (1). 

107 Id. at art. 2(1). 

108 Id. at art. 2(7). 
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The United States operates on the basis of conflicting principles with respect to the rel- 
evance to international law and institutions for U.S. foreign policy. These conflicting prin- 
ciples have been referred to broadly in international relations theory as ‘realism’ and ‘insti- 
tutionalism: ... realism at its core emphasizes the use of coercive state power in resolving 
inter-state disputes. The realist has little faith in international institutions generally, in- 
sisting that they (including institutions for international dispute resolutions) do not exert 
any independent influence on state behavior. ... The institutionalist sees long-term value in 


109 


international courts as a means of effectively and efficiently coordinating state behavior. 


This schism in U.S. policy, and particularly those following the realist ideology, may 
possibly account for U.S. complicity in breach of international law and the direct- 
ing of leaders in other countries who violate international law. Many of those put 
into power committed acts that constitute grave breaches of provisions of the Rome 
Statute. The ICC, had it been in place during the Cold War, may have served as an 
impediment to those realpolitik initiatives as it would have risked discrediting (or 
convicting and removing) the very leaders the U.S. (and some of its allies) went to 
such lengths to put into power. It would also have served to discredit the pragmatic 
US. foreign policy agenda. Realpolitik theorists would point out that these incursions 
into the domestic affairs perpetrated by the U.S. and the installing of puppet leaders 
in strategically located states were a necessary response to the equally indefensible 
incursions of the Soviet bloc nations. They would postulate that U.S. actions were 
fully defensible in order to protect American interests abroad. 

This defense, though perhaps operative politically, would not serve as a legal de- 
fense and keenly expresses the incompatibility of Cold War realpolitik and the prin- 
ciples of Nuremberg. Under the precedent established by the Nuremberg Charter, 
the actions engaged in by the U. S. military industrial complex would theoretically 
be subject to prosecution. Aside from violating the UN Charter for interference with 
the domestic affairs of sovereign states and installing leaders who engaged in massive 
human rights violations, Cold War realpolitik utilized actions arguably rising to the 
level of crimes against humanity, war crimes and the crime of aggression. Instigat- 
ing insurrection and coups détat, political assassination, covert violence (including 
murder, bombings and torture), targeting civilian groups based upon their political 
beliefs, unprovoked military incursions into the territory of neutral third party states, 
free fire zones and military bombing raids targeting non-military targets were includ- 
ed under the offenses at Nuremberg and, with aggression undefined, are included 
under the Rome Statute. Additionally, both the Nuremberg Charter and the Rome 
Statute foreclose upon the defenses of following orders,“° sovereign immunity for 
government policy,“ and command responsibility." Moreover, in accordance with 


109 Sean D. Murphy, The United States and the International Court of Justice: Coping with 
Antinomies, in THE SworD AND THE SCALES: THE UNITED STATES AND INTERNA- 
TIONAL CourTS AND TRIBUNALS 46-47 (Cesare P. R. Romano ed., 2009). 

110 Rome Statute, supra chap I, note 1, art. 33. 

a1 /d. at art. 27. 

112 Id. at art. 28. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


200 — Chapter 5 


the general principles of criminal law, the strategy of pointing to the behavior of oth- 
ers (i.e., the Soviet bloc nations) as a defense in a prosecution or tu quoque, is legally 
inoperative, irrelevant and at most could only serve as mitigation. 

The bi-polarity of the Cold War precluded meaningful cooperation by the super 
powers on the continued development of international criminal law and good faith 
based prosecutions. The political structure of the United Nations and the veto capa- 
bility of the five permanent members allowed either faction to stalemate the initia- 
tives of the other and thwart the continued development of international criminal 
law. However, of perhaps greater importance in the long run, were the policies that 
the Cold War expanded and which continue to adversely impact the evolution of in- 
ternational criminal rule of law today. The policies of containment, neocolonialism, 
neoliberal economics, and realpolitik as marshaled by the military industrial complex 
including intelligence agencies, the military and multinational corporations are anti- 
thetical to the transparency and legal processes of international criminal law. Contin- 
ued exploitation of the natural resources and labor of developing nations remains a 
priority in promoting American interests abroad despite the disastrous consequences 
these practices frequently have on indigenous populations. Use of information and 
the tactical operations of the intelligence community or the blatant authorization of 
military incursions, threats or protections have emboldened some wealthy multina- 
tional corporations to engage in suspect business practices abroad while still main- 
taining an illusion of neutrality. Whether engaging in foreign corruption or acting 
in concert with the military/intelligence community to install leaders in developing 
countries that ignore the human rights interests of their citizens or conspiring with 
these leaders to commit jus cogens offenses for profit, some corporations can scarce- 
ly withstand the light of concerted criminal investigation. In theory, not only could 
good faith prosecutions include government leaders, framers and administrators of 
military and intelligence policy, but also industrialists and corporate leaders who are 
beneficiaries and conspirators, such as the previous attempted prosecution of Alfred 
Krupp at Nuremberg.** On a more practical note, corporate leaders are unlikely tar- 
gets as co-conspirators because they usually work behind the scenes, take reasonable 
precautions and are endowed with sufficiently operative political protection. In the 
limited sphere where there is any judicial action at all, the greater likelihood and cur- 
rent practice involves prosecutions targeting only high and middle level government 
officials in the developing nations.“* 


113. Overy, supra chap. I, note 21, at p. 12-13. 

114. It has not escaped notice that all of the current prosecutions and half of the situations 
being investigated involve countries in Africa. Though all of the existing prosecutions ei- 
ther came from self-referrals, UN Security Council action or referrals from other African 
states, the ICC has been criticized for targeting African countries, it has been called an 
“African club” and has led some to ask if the ICC believes that only Africans are capable 
of committing war crimes, crimes against humanity and genocide — some even suggest 
that the ICC is the tool of the US and UK. Ramzy Baroud, International Criminal Court 
and al-Bashir: Ocampo’s Justice, July 28, 2008, at http://www.informationclearinghouse. 
info/article2o369.htm (last visited Aug. 11, 2008). Both the Arab League and the African 
Union have condemned the request for arrest warrants against al-Bashir by the OTP. 
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However, the persistent nature of 19" century nationalism continues to dog pol- 
itics into the 21 century and plague wider acceptance of universal human rights 
norms. Nationalism rejects universality and recognizes only the authority of the na- 
tional entity, thus it is at odds with the principles underlying international criminal 
law and modern human rights theory. Extreme nationalism and fascism postulate 
that “might makes right” while international criminal law is grounded in moral legiti- 
macy and accountability for violation of immutable norms of conduct. For the same 
reason, colonialism and neocolonialism are also systemically opposed to the goals 
of international criminal law. Neocolonialism, though perceived in one context as a 
vehicle to maximize corporate profits, also tends to promote domestic power dispari- 
ties and leads to corruption, extreme wealth imbalances and civil and martial strife 
within developing nations. These conditions lead invariably to armed conflict and 
oppression and serve as the breeding grounds for the type of atrocity that falls within 
the jurisdiction of the International Criminal Court. It is arguably on account of the 
effects of colonialism and/or neocolonialism that atrocity occurred in the developing 
nations or former colonies that are currently undergoing prosecutions by the Inter- 


The Arab League stated that the prosecution of a sitting head of state would set a dan- 
gerous precedent and passed a resolution that held that “[t]he council decides solidarity 
with the Republic of Sudan in confronting schemes that undermine its sovereignty, unity 
and stability and their non-acceptance of the unbalanced, not objective position of the 
prosecutor general of the International Criminal Court” Benjamin Klein, Arab League 
Condemns ICC Prosecutor for Seeking Arrest of Sudan President, JURIST LEGAL NEws 
& RESEARCH (Univ. of Pittsburgh School of Law), July 19, 2008, at http://jurist.law. pitt. 
edu/paperchase/2008/07/arab-league-condemns-icc-prosecutor-for.php. (last visited 
Aug. 29, 2008). The chair of the African Union (former Gabonese foreign minister and 
Deputy Prime Minister) Jean Ping stated in an interview with the Guardian news organi- 
zation that the problem with the al-Bashir warrant is the timing, the charge of genocide 
and “... why is the ICC only for Africans? Would it ever decide to move against one of 
the superpowers, for instance?” Tom Minny, A Ping for Peace, GUARDIAN ONLINE, Aug. 
12, 2008, at http://www.mg.co.za/article/2008-08-12-a-ping-for-peace (last visited Aug. 
29, 2008). Yet, despite the criticisms of the ICC by two of the region’s principal political 
organizations, calls have been made for the AU to take action against the Zimbabwean 
leader Robert Mugabe and to initiate a state referral to the ICC. However, many believe 
that such an undertaking is doomed because of the politicization of the AU. Lovemore 
Madhuku, chairman of the National Constitutional Assembly, speaking of the AU leader- 
ship asked, “How can you expect a club of leaders, which include the likes of Omar Bongo 
and Yoweri Museveni (the long-serving presidents of Gabon and Uganda, both accused 
of human rights abuses) to censure Mugabe when they are changing their constitutions 
to do exactly what Mugabe is doing, if not worse?” Tino Zhakata (pseudonym), [CC 
Prosecution of Mugabe Urged, INSTITUTE For WAR & PEACE REPORTING, Jan. 19, 2006, 
available at http://www.iwpr.net/?p=acr&s=f&o0=259054&apc_state=henh (last visited 
Aug. 29, 2008). The criticisms evinced by these regional bodies may be symptomatic of 
the same politicization observed in the UN Security Council as all of their objections are 
based on politics not law. The critique of the ICC as an “African club” ignores how the 
referrals were made (without the OTP exercising propio motu competence) and the exis- 
tence of current (non-African) investigations taking place in Afghanistan and Colombia. 
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national Criminal Court as well as other international tribunals." Racist practices of 
colonial German and Belgium officials which favored the Tutsi ethnic group over the 
Hutu group in Rwanda helped fuel the continual civil war in that country from the 
severing of the colonial ties to the genocide of 1994."° 

During the Cold War, realpolitik was rationalized as an indispensible tool in com- 
bating the aggression of the Soviet Union. Realpolitik reflects the same fundamental 
underpinnings as nationalism in its rejection of the universal applicability of ethical 
norms when they run afoul of perceived national interests. Philosophically, national- 
ism presaged realpolitik but both policies are equally hostile to modern human rights 
dogma and accountability for violation of universal norms. However, the application 
of modern principles of realpolitik, in the 21 century, cannot fall back on the ratio- 
nalization of the Cold War with its policy of containment as an excuse to protect 
America’s interests abroad. The new rationalization seems to be grounded in purely 
political and economic self-interest and in establishing what has come to be known 
as the “Pax Americana,’ the creation and maintenance of an era of benign U.S. global 
supremacy. 


Modern American Exceptionalism 


In the 21% century, the tradition of Cold War realpolitik has been adopted by the 
neoconservative movement. Neoconservativism began in the 1960’s as a reaction to 
a progressive political realignment whose original authors, ironically, were mostly 
Democrats and liberals. The movement emphasized the U.S. obligation to maintain 
foreign policy initiatives and keep global order. Early neoconservativism advocated 
an aggressive stance against the Soviet Union and Vietnam, a posture of confronta- 
tion, and eschewed détente or appeasement. The neoconservative strategy, particu- 
larly in confronting Soviet expansionism, was closely adhered to by the Reagan ad- 
ministration. The administrations of both George H.W. Bush and Bill Clinton drifted 
away from the neoconservative platform of Reagan as many came to doubt the tactics 
had a post-Cold War relevance. But it became galvanized after the decision allowing 
Saddam Hussein to remain in power during the Gulf War. Professor Paul Wolfowitz, 


15 Under German rule until 1916, and thereafter under Belgium control, the Tutsi ethnic 
group was favored over the Hutu for appointment to governing positions and became the 
overseers supervising the work of the laborers. This favoritism engendered generations of 
contempt between the groups which inevitably led to bloodshed and civil war. Leave None 
to Tell the Story: Genocide in Rwanda, History, Human Rights Watch Report, March 1999, 
available at http://www.hrw.org/reports/1999/rwanda/Geno1-3-09.htm (last visited Sept. 
2, 2008). 

116 Jd. The Europeans chose the Tutsi group to favor based upon their belief that they were 
genetically superior. They drew from the “Hamitic hypothesis” a popular racist theory 
from the early 20" century that postulated that a superior “Caucasoid” race from north- 
eastern Africa was responsible for all indicia of civilization in “Black” Africa. Since the 
Tutsi had emigrated from Ethiopia and shared some physical characteristics with the 
Europeans, they assumed they were genetically superior to the Hutus (and Twa). 
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a member of both Bush administrations,” was an outspoken critic of leaving Hussein 
in power after the Gulf War and subsequently authored the foundational document, 
the “white paper,™* for the Project for a New American Century (PNAC), a neocon- 
servative think tank formed in 1997. 

After the election of George W. Bush and the 9-11 attacks, neoconservatism ex- 
perienced a renaissance. Key figures from the PNAC have figured prominently in 
the Bush administration. Some of these figures include Vice President Dick Cheney, 
former Secretary of Defense Donald Rumsfeld, I. Lewis “Scooter” Libby,"° John 
Bolton,”° Paul Wolfowitz, Elliott Abrams,’ Richard Armitage,’ Richard Perle* 
and the President’s brother, Jeb Bush. Neoconservativism came to embrace and ex- 
pand the doctrine of “preemptive war” The Bush doctrine as stated on September 
20, 2002 stipulated, “We must deter and defend against the threat before it is un- 
leashed ... even if uncertainty remains as to the time and place of the enemy’s at- 
tack ... The United States will, if necessary, act preemptively.”*s 

The goals of the PNAC were to promote continued U.S. dominance in world af- 
fairs as well as to maintain U.S. exemption from international norms and obligations 
(if they were not perceived to be in the best interest of the U.S.). In Hegemony or 
Survival, scholar Noam Chomsky describes the U.S agenda as the intention “... to 
maintain its hegemony through the threat or use of military force, the dimension of 
power in which it reigns supreme.””* In partial support of this proposition, Chomsky 
cites the National Security Strategy, which states, “Our forces will be strong enough 
to dissuade potential adversaries from pursuing a military build-up in hopes of sur- 


117 Paul Wolfowitz was Undersecretary of Defense for Policy (1989-1993) and Deputy Secre- 
tary of Defense (2001-2005). Additionally, Wolfowitz served as a professor at Yale Uni- 
versity and dean at Johns Hopkins, was a visiting scholar at the American Enterprise 
Institute, a speaker at the Heritage Foundation and the Hudson Institute. Wolfowitz also 
served as the President of the World Bank (2005-2007). Paul Wolfowitz, RIGHT WEB, 
POLITICAL RESEARCH ASSOCIATES at http://www.rightweb.irc-online.org/profile/1390. 
html (last visited Sept. 2, 2008). 

118 Id. 

119 ~©Chief of Staff for the Vice President (2001-2005). 


120 Under-Secretary of State for Arms Control and International Security Affairs (2001- 
2005), U.S. Ambassador to the United Nations (2005-2006). 


121 Deputy Secretary of Defense (2001-2005). 

122 Special Assistant to the President and Senior Director for Democracy, Human Rights, 
and International Operations (2001-2002), Special Assistant to the President and Senior 
Director for Near East and North African Affairs (2002-2005), Deputy Assistant to the 
President and Deputy National Security Advisor for Global Democracy Strategy (2005). 

123 Deputy Secretary of State (2001-2005). 

124 Chairman of the Board, Defense Policy Board Advisory Committee (2001-2003). 

125 National Security Strategy of the United States, National Security Council, (2002-09- 
20). 

126 NOAM CHOMSKY, HEGEMONY OR SURVIVAL 11 (2003). 
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passing, or equaling, the power of the United States”’” Purportedly, this goes farther 
than customary international law which allows for preemptive attacks or anticipatory 
self-defense, only if the threat is imminent and the attack necessary and proportion- 
ate to the threat.** Speaking on the Bush doctrine, Arthur Schlesinger commented 
that the president has undertaken a policy of: 


... anticipatory self-defense that is alarmingly similar to the policy that imperial Japan em- 


129 


ployed at Pearl Harbor. 


The neoconservative goals of the Bush doctrine mimic post-World War II realpolitik 
as they were expressed in the ruminations of Henry Luce, owner of a vast chain of 
media enterprises, who stated in 1945 that this would be “the American century,’ that 
victory in the War gave the United States the right “to exert upon the world the full 
impact of our influence, for such purposes as we see fit and by such means as we see 
fit’3° More recently, in a 2008 article in Foreign Affairs magazine Secretary of State 
Condoleezza Rice reversed her position from an earlier article and maintained: 


127 White House, The National Security Strategy of the United States of America, released 17 
September 2002, cited in Chomsky, id. 


128 The doctrine of anticipatory self-defense stems from the 19" century Caroline case where 
representatives of Great Britain seized the U.S. steamboat SS Caroline and set it afire 
over Niagara Falls to prevent its further use by Canadian rebels against British interests 
in Canada. Subsequent development in international law has expanded on the conditions 
for preemption requiring a lack of choice of the means employed and no moment for 
deliberation. Michael Reisman has written that “[I]f preemptive self-defense is poten- 
tially lawful and the conditions that obtain in a particular case warrant resort to it, the 
legality of an instrumental regime change will turn on its necessity, proportionality and 
discrimination” W. Michael Reisman, Assessing Claims to Revise the Laws of War, 97 AM. 
J. Int’L L. 82, 89-90 (2003). “The right of preemption is well established in customary 
international law: it permits the potential target of an unprovoked attack to strike first 
in self-defense — as Israel did in the 1967 Six-Day War. The threat must be imminent 
and the response proportionate.” JOHN GERARD RUGGIE, AMERICAN EXCEPTIONALISM, 
EXEMPTIONALISM, AND GLOBAL GOVERNANCE, in AMERICAN EXCEPTIONALISM AND 
HuMAN RIGHTs 331 (Michael Ignatieff ed., 2005); See also Francois Heisbourg, A Work in 
Progress: The Bush Doctrine and its Consequences, WASH. Q. 26 (Spring 2003), and An- 
thony Clark Arend, International Law and the Preemptive Use of Military Force, WasH. 
Q. 26 (Spring 2003), cited in Ruggie, id. 

129 Arthur Schlesinger Jr, Good Foreign Policy a Casualty of War, L. A. TIMEs, March 23, 
2003. 

130 Howard Zinn, The Power and the Glory: Myths of American Exceptionalism, BOSTON 
REVIEW, at http://bostonreview.net/BR30.3/zinn.html [hereinafter Howard Zinn lecture 
series]. 
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In these pages in 2000, I decried the role of the United States, in particular the U.S. military, 
in nation building. In 2008 it is absolutely clear that we will be involved in nation building 


for years to come.* 


A principal foreign policy initiative of the neoconservative movement is to spread de- 
mocracy to other nations and to make it the dominant global world political order.” 
Secretary of State Rice suggests that “... our long-term partnerships with Afghani- 
stan and Iraq, to which we must remain deeply committed, our new relationships 
in Central Asia, and our long-standing partnerships in the Persian Gulf provide a 
solid geostrategic foundation for the generational work ahead of helping to bring 
about a better, more democratic, and more prosperous Middle East.* While find- 
ings vary, some have concluded that states with representative democratic forms of 
government less often engage in acts of foreign aggression and are also less subject to 
internal armed conflicts or conflicts of national liberation.** This conclusion is based 
on the logic that a regime which provides people with a vote, a participatory role, is 
less likely to breed dissent sufficient to result in martial conflict.** It is also consistent 
with the movement's early efforts to aggressively confront communism in the Soviet 
Union and Vietnam, to encourage democratization in those and other associated 
states, instead of relying upon a policy of peaceful co-existence. Neoconservativism 
not only called for proselytizing and encouraging democracy but also taking affirma- 
tive steps in forcing it on unwilling populations, if necessary. The beneficent appear- 
ing goal of spreading democracy, some critics contend, is a smokescreen for U.S. ag- 
gression —militarily, strategically and economically.%° They maintain that democracy 


131 Richard Dreyfuss, The Unique Reality of Condi Rice, THE NATION, the Dreyfuss Report, 
June 9, 2008 citing the June/July issue of FoREIGN AFFAIRS MAGAZINE, at http://www. 
thenation.com/blogs/dreyfuss/327897/print (last visited Sept. 2, 2008). 

132 See generally James Q. Wilson, American Exceptionalism, AMERICAN ENTERPRISE IN- 
STITUTE, Aug. 29, 2006 at http://www.aei.org/include/pub_print.asp?pubID=248 42 (last 
visited May 30, 2008). 

133 Dreyfuss, supra note 131. 

134. See generally PAuL K. HUTH & Topp L. ALLEE, THE DEMOCRATIC PEACE AND TER- 
RITORIAL CONFLICT IN THE TWENTIETH CENTURY, (2009); Thomas Tangeras, Democ- 
racy, Autocracy and the Likelihood of International Conflict, WORLD PAPER SERIES SSRN 
(April 7, 2008) at SSRN: http://ssrn.com/abstract=1147674; Ursula E. Daxecker, Perilous 
Politics? An Assessment of the Democratization-Conflict Linkage, Eur. J. OF INT'L REL., 
2007, available at http://ejt.sagepub.com/cgi/content/abstract/13/4/527; Ole Forsberg, 
Paper Presented to the annual Meeting of the Western Political Science Association, Al- 
buquerque, New Mexico: Another Shot at the Democratic Peace: Are Democracies More 
Aggressive than Non-Democracies in Militarized Interstate Disputes? (May 25, 2009). 

135 See generally Wilson, supra note 132. 


136 Critics maintain that U.S. policy has not been to export democracy but to create govern- 
ments friendly to the United States regardless of their political power structure. They 
observe that exporting democracy is not easy and, despite the examples of Germany and 
Japan after the Second World War, most efforts have been failures — in some cases the 
USS. overthrew functioning democracies in favor of totalitarian regimes. Minxin Pei con- 
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cannot be spread “at the point of a gun,’ that indigenous cultures and traditions will 
not give way to foreign interventionalism — particularly by force.’ 

Moreover, the term “democracy” can mean different things to different peoples. 
Many industrialized European states follow a different pattern than envisioned in 
the U.S. which, despite the embrace of neoliberal macroeconomics by Europe, still 
includes such departures from the U.S. model as socialized medicine, higher taxes 
and other government social programs.* According to neoconservative theory, de- 
mocracy includes economic policies that correspond to radical free market ideol- 
ogy, such as massive privatization, union-busting, deregulation of industry and other 
classic or neoclassic /aissez-faire economic initiatives. Critics also contend that it is 
not just democracy that’s being exported, but also American commercialism, influ- 
ence and dominance. Some critics cite many of Paul Bremer’s initiatives during his 
provisional leadership in the Iraq occupation as a classic example of exporting the 
American “brand” of democracy, including: a mix of deregulation and privatization 
in an economy decimated by modern war,” pork barrel,*° implementing contracts 
of adhesion with American multinationals for services and resource exploitation 
grossly favorable to U.S. interests," building the world’s largest embassy facility in 


ducted a study through the Carnegie Endowment for International Peace and concluded 
that, “... of 16 U.S. military ‘nation-building’ operations in the 20" century ... only four of 
the nations U.S. troops occupied — Japan, Germany, Panama and Grenada — were func- 
tioning democracies 10 years after the occupation. But in every case, the United States 
left behind a pro-U.S. government.’ Others advance that the U.S. is still trying to export 
democracy, even if it has been ineffective, and that typically multiple goals are sought but 
amongst the U.S. motives is to advance democracy. JOHN MURAVCHIK, ExporTING DE- 
MOCRACY: FULFILLING AMERICA’S DEsTINy (1991). “The historical record, perhaps with 
the exception of Japan and Germany, doesn’t give one much confidence in the sincerity of 
the U.S. commitment when it says it is going to bring democracy, especially in the Third 
World said political scientist Ido Oren of Florida University, author of the 2002 book 
‘Our Enemies and US.” Eric Black, Democracy Can be Hard to Export, STAR TRIB., May 
27, 2003, at http://www.hbci.com/~wenonah/new/war2.htm (last visited July 28, 2008). 

137 Black, supra note 136. 

138 Wilson, supra note 132. 

139 “[Bremer] flung open the country’s borders to absolutely unrestricted imports: no tariffs, 
no duties, no inspections, no taxes. Before the invasion, Iraq’s non-oil-related economy 
had been dominated by 200 state-owned companies, which produced everything from 
cement to paper to washing machines. In June, Bremer ... announced that these firms 
would be privatized immediately’ Naomi Klein, Baghdad Year Zero, HARPERS MAGA- 
ZINE, Sept. 2004; see also Naomi Klein, Privatization in Disguise, THE NATION, Apr. 28, 
2003. 

140 Rajiv Chandrasekaran, Ties to GOP Trumped Know-How Among Staff Sent to Rebuild 
Iraq, Early Missteps in the Green Zone, WASH. Post., Sept. 17, 2006, Ao1, at http://www. 
washingtonpost.com/wp-dyn/content/article3/2006/09/16/AR2006091600193_ pf ... 
(last visited Sept. 2, 2008). 


141 “Bremer’s imposition of privatization on Iraq has not only been thorough, but done in a 
fashion that amounted to the selling off of Iraq's state assets at fire sale prices (with the 
exception of oil, which the US can control eventually without direct ownership), allowing 
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Baghdad” and the construction of 58 U.S. military bases in Iraq to allow troops to 
remain in the country indefinitely, to assure a permanent U.S. presence whether that 
presence is wanted or not." 

Though neoconservativism is associated with the Republican Party, its intellectual 
foundation relies, in part, upon a theory of American exceptionalism, which is itself 
common to both dominant U.S. political parties. American exceptionalism postulates 
that the U.S. political order and culture are superior to other nations and justifies the 
US. to freely act solely in accordance with perceived American interests regardless of 
international norms"* or ethical or moral considerations — to act unilaterally while 
paradoxically maintaining the binding nature of international norms or law on other 
states. The book, Understanding America: The Anatomy of an Exceptional Nation, 
edited by Peter H. Schuck and James Q. Wilson, who both have strong affiliations 
with the neoconservative American Enterprise Institute think tank, describes the 
factors that characterize American exceptionalism.’** Schuck and Wilson point to 
polls'*° that show that 75% of Americans are proud to be American while only 33% of 


foreign firms to invest and repatriate as much as they see fit” Stephen Philion, A “Bet- 
ter Occupation” of Iraq? MONTHLY REVIEW MAGAZINE, Aug. 8, 2005, at http://www. 
mrzine.monthlyreview.org/philiono80805.html (last visited Sept. 2, 2008). 

142 ‘The new Iraq embassy rests on 104 acres, contains 21 buildings, is the largest U.S. em- 
bassy in the world and is similar in size to the Vatican City complex in Rome. Howard 
LaFranchi, Iraqis See Red as U.S. Opens World’ Biggest Embassy, The Christian Science 
Monitor, Apr. 24, 2008, available at http://www.csmonitor.com/2008/0424/po1so4- 
wome.html (last visited Sept. 2, 2008). 


143 Leila Fadel, US. Seeking 58 Bases in Iraq, Shiite Lawmakers Say, MCCLATCHY NEWSPA- 
PERS, June 9, 2008, at http://www.mcclatchydc.com/251/v-print/story/4.0372.html. 

144 In perhaps one of the most blatant examples of the U.S. holding itself to a different stan- 
dard than other countries and reserving its perceived right to be exempt from interna- 
tional convention, was the U.S. led invasion of Iraq without Security Council approval. 
Though Richard Perle, a high ranking advisor to the Bush administration, belatedly ad- 
mitted the action was illegal, supra, he nonetheless argued that the invasion was the right 
thing to do because international law was defective — even though the administration 
sought to justify the invasion on the basis of Iraq’s violation of international law. UN 
Charter Chapter VI, Pacific Settlement of Disputes, obliges its members to seek peaceful 
resolutions to disputes first (Article 33) and if they fail then to refer the dispute to the 
Security Council (Article 37) for resolution. Instead, the U.S. canvassed other P5 mem- 
bers and found that it could not win approval for an invasion of Iraq so it proceeded to 
engage in a unilateral invasion. Ironically, one initial rationale for the invasion, in terms 
of international law, was Iraq's failure to comply with the UN Resolution calling for access 
to the country by weapons inspectors (Iraq ultimately allowed weapons inspectors into 
its territory before the invasion). Thus, the U.S. leadership unilaterally violated the UN 
Charter in order to enforce UN resolutions (that were nonetheless being complied with) 
and this violation was acknowledged by high ranking U.S. policy advisors. 

145 PrETER H. SCHUCK & JAMES Q. WILSON, UNDERSTANDING AMERICA: THE ANATOMY 
Or AN EXCEPTIONAL NATION (2007). 


146 The authors relied on the findings of a survey of 91,000 people in 50 nations conducted 
by the Pew Research Center and reported on by Andrew Kohut and Bruce Stokes. Jd. 
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French, Italian, German and Japanese citizens give a similar response about their own 
countries.’*” Moreover, polls indicate that 75% of Americans would like the American 
views spread throughout the world as compared to 25% of the French, Germans and 
Italians and 33% of the British.* Schuck and Wilson advance that American culture 
is superior to others as exemplified by its patriotism, sense of individualism and com- 
petition, and its religiosity. They state that American constitutionalism, with its em- 
phasis on individual rights, decentralization and suspicion of governmental power, 
as well as the American economic system which has produced such a high standard 
of living for so long, help make the American order unique. Moreover, they point to 
American diversity, with its immigration and non-native populations, proportion- 
ately as large 100 years ago as today, and America’s reliance on private entities for 
providing public benefits to help those struggling financially as uniquely American 
qualities.*° Wilson, and others, point to the conclusions of the 19" century French 
political thinker and historian, Alexis de Tocqueville, who remarked on America’s 
commitment to liberty, egalitarianism, individualism and Jaissez-faire values. He 
conjectured that these values arose from the early American occupation of “a vast, 
largely empty, and isolated continent; we have benefited from a legal system that in- 
volves federalism and an independent judiciary; and we have embraced certain ‘hab- 
its of the heart’ that were profoundly shaped by our religious tradition?" 

Author Seymour Martin Lipset explains American exceptionalism as being rooted 
in ideology rather than history. A French or Swiss national would never be called 
un-French or un-Swiss for adherence to a particular political ideology because of 
their historical ties to the land — the epithet would be absurd. But U.S. citizens are 
often called un-American because of their political beliefs or other ideology that 
departs from normative American thought. Lipset maintains that, as distinct from 
Europe, Americans are more egalitarian because there was no tradition of noblesse 
oblige, once the Tories were rooted out during the American Revolution, and there 
has never been a vital U.S. socialist movement or significant working class radical- 
ism. Lipset also points to individualism as a uniquely American value and points out 
that though the United States is the world’s richest nation, it provides the least in 
social welfare and that it is the least involved in its own economy." Like Wilson and 
Schuck, he also grounds American exceptionalism in the values of religion, egalitari- 


147 Id. 

148 Id. 

149 See generally id. See also Karlyn Bowman, Understanding American Exceptionalism, THE 
AMERICAN, available at http://www.american.com/archive/2008/april-o4-08/under- 
standing-american-exceptionalism. 

150 SCHUCK & WILSON, supra note 145. 

151 Id. citing from Democracy in America. 

152 See generally SEYMOUR MarTIN Lipset, AMERICAN EXCEPTIONALISM. A DOUBLE 
EDGED SWORD (1996). 

153 Id. 
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anism and individualism and cites not only de Tocqueville but also Edmund Burke, 
an early admirer of the American republic. 

Other commentators suggest that American exceptionalism goes back further in 
history than the American Revolution and cite the “city on a hill” language of Gov- 
ernor Winthrop of the Massachusetts Bay colony in 1630."** This imagery was subse- 
quently employed by Ronald Reagan in his “shining city on a hill” speech.*° American 
exceptionalism as a rationalization for expansion of the U.S. sphere of influence seems 
to have dominated American history. The removal of Native Americans from their 
ancestral lands, the treatment of Spanish and Mexican nationals under the doctrine 
of “manifest destiny” during the 19" century and the later imperialism throughout 
South and Central America, the Caribbean and the Philippines all embody this out- 
look.’*” It was reinforced by the U.S. participation in both World Wars as U.S. troops, 
though latecomers, served to help turn the tide and assure victory for the allies.* But 
American exceptionalism reached a zenith during the Cold War, which shaped the 
modern concept. The task of containing the Soviet Union and global communism 


154. Id. 
155 Howard Zinn lecture series, supra note 130. 
156 Id. 
157 Id. 


158 American perceptions of the significance of U.S. participation in World War II are gener- 
ally considered exaggerated by many non-American sources. “In many countries outside 
the Western world, there is pent-up frustration with having had to accept an entirely 
Western or American narrative of world history — one in which they either are miscast or 
remain bit players. Russians have long chafed at the standard narrative about World War 
IL, in which Britain and the United States heroically defeat the forces of fascist Germany 
and Japan. Given mainstream U.S. historical accounts, from Stephen Ambrose to Ken 
Burns, Americans could be forgiven for believing that Russia played a minor part in the 
decisive battles against Hitler and Tojo. In fact, the eastern front was the central arena 
of World War II. It involved more land combat than all other theaters of the war put 
together and resulted in thirty million deaths. It was where three-quarters of all German 
forces fought and where Germany incurred 70 percent of its casualties. The European 
front was in many ways a sideshow, but in the West it is treated as the main event. As the 
writer Benjamin Schwarz has pointed out, Stephen Ambrose ‘lavishes [attention] on the 
US. — British invasion of Sicily, which drove 60,000 Germans from the Island, but com- 
pletely ignores Kursk — the largest battle in history, in which at least 1.5 million Soviets 
and Germans fought, and which occurred at exactly the same time. ... [MJuch as it may 
make us squirm, we must admit that the struggle against Nazi Germany ... was primar- 
ily, as the great military historian John Erickson called it, Stalin’s war?” FAREED ZAKARIA, 
THE Post AMERICAN WORLD, 34-35 (2008) citing Benjamin Schwarz, review of Stephen 
E. Ambrose, The Good Fight, in ATLANTIC MONTHLY 103 (June 2001). Zakaria’s casualty 
numbers of 30 million in Eastern Europe are a bit skewed as they include a dispropor- 
tionately large number of civilian casualties, where most of the Holocaust victims were 
killed as well as approximately 3 million Catholic Poles, and therefore don’t accurately 
reflect the proportionate combatant contribution of the respective nations. Nonetheless, 
even using adjusted numbers, Zakaria’s point is made; the Russians’ role in the war was 
far greater than is commonly allowed in Western historical models. 
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and the inability of other nations to accomplish this endeavor compounded the no- 
tion that the U.S. was the single indispensible state, at least in the minds of Americans. 
The U.S. opened military bases around the world, engaged in a policy of containment, 
and emerged as the chief protector of global democracies. Accordingly, the greater 
vitality of modern American exceptionalism was inexorably invested in the Cold War 
and earlier national self-image was tempered by America’s subordinate role in global 
politics. American citizens did subscribe to a belief in their nation’s exceptionalism 
prior to World War II and the Cold War, but that belief was qualified. Prior to World 
War II the US. role militarily, politically, economically and culturally competed with 
other states, particularly the “Great Powers” of Europe. Americans had to acknowl- 
edge the shared dominance of other nations in that multi-polar world — the culture of 
Paris, the massive power of Great Britain’s Royal Navy, European technological and 
intellectual advances and the economic juggernaut fueled by European colonialism. 
Far from being the dominant world player, the U.S. had been relegated to the status 
of a provincial power. It was not until the Cold War that Washington (and Moscow) 
became the new epicenters of world power. Washington replaced the capital cities of 
Europe, and occupied its role as the undisputed leader of the democratic coalition in 
a bi-polar world order. Nor did the end of the Cold War, with the communist threat 
contained, signal the decline of the continued relevance of American exceptionalism. 
Though vested in a Cold War power structure, the vitality of this ideology nonethe- 
less grew, propelled by the U.S. emergence as the victor of the Cold War. With the 
departure of the Soviet Union a new unipolar world emerged and, even more than 
before, the dominant global position of the U.S. reinforced American’s sense of self- 
importance. 

Critics contend that the theory of American exceptionalism is fallacious, dis- 
ingenuous, and dangerous. First, the proposed singularity (and superiority) of the 
American experience is simply not true. “America is not a better country than any 
other. Its citizens and residents are as venal and as great as any others in any other 
part of the world?” All nations possess certain distinct qualities and the exceptional 
nature of any state’s identity is tied up in its system of values. Whether America’s val- 
ues are better than those of other states depends on the value system employed. For 
example, Americans are said to possess a greater sense of “individualism” compared 
to Europeans. Yet, to put it another way, one could propose that Europeans, with 
free health care and greater government assistance programs, care more about the 
common good; they care about the welfare of their neighbors and more closely fol- 
low the “golden rule”— which is surely an equally admirable value. America’s frontier 
experience is not as singular as theorists contend; many other nations can boast of 
a comparable frontier heritage. The U.S. is not the only country with a huge influx 
of immigrants nor is ethnic and cultural diversity unique to the U.S. Peoples from 
developing or war-torn nations are immigrating to Western European states, Great 


159 Ron Jacobs, American Exceptionalism, A Disease of Conceit, COUNTERPUNCH, July 21, 
2004, at http://www.counterpunch.org/jacobso7212004.html. 
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Britain, Canada, Australia and New Zealand in record numbers.” Even Iran and oth- 
er Middle Eastern states have experienced sharp spikes in immigration numbers.%™ 
The claim of American economic exceptionalism is also discredited as the rise in the 
standard of living of citizens in other industrialized states outpaces that of the U.S. 
and the value of the U.S. dollar continues to plummet. Moreover, even claims of the 
unique vigor of the American tradition of religiosity falter in the face of the historical 
traditions of Catholicism in Italy, Spain, Latin American and Africa; the Eastern Or- 
thodox traditions in Greece and Istanbul; or the Episcopal traditions in England; the 
Islamic tradition in Mecca and elsewhere in the moslim world; the Islamic and Judeo- 
Christian history in Jerusalem; and the Buddhist and Hindu traditions in India and 
the Far East. Most countries have unique cultural, political, historical and religious 
traditions, but this doesn’t make them or the U.S. superior — only different. 
Secondly, critics of American exceptionalism maintain that it serves as an excuse 
to engage in ethically and morally unjustified behavior and that it refers to a will- 
ful ignorance of misdeeds committed by the American government.” The claimed 
American moral superiority mirrors attitudes expressed by 19 century power bro- 
kers in order to justify colonialism and inherently facilitates the commission of mis- 
conduct such as Cold War-style covert activities including manipulating foreign 
states through political assassination, murder, support of dictatorial regimes, torture 
and complicity in the disappearance of persons. American exceptionalism provides a 
justification for the pursuit of self-serving agendas regardless of the means employed 
or the double standards evoked. It allows for the conduct of unilateral action, includ- 
ing military aggression, in defiance of traditional definitions of United Nations Char- 
ter commitments,’ and Geneva Convention obligations.** The Bush administration 
has been criticized for its unerringly faithful adherence to the doctrine of American 
exceptionalism, “[T]he current Bush administration, with its commitment to conser- 
vative values at home and assertiveness abroad, is the most exceptional administra- 


160 Along with the United States, Germany, Canada, the United Kingdom, Italy and Australia 
receive the most immigrants based on projections from 2005 to 2050. World Population 
Prospects: The 2004 Revision, Volume III: Analytical Report, United Nations Department 
of Economic and Social Affairs/Population Report, Table V.3 Tor Six NET IMMIGRA- 
TION COUNTRIES OR AREAS AND Top S1x NET EMIGRATION COUNTRIES OR AREAS, 
MEDIUM VARIANT, 2005-2050, 91. 


161 According to UN figures “[mJost beneficiaries of UNHCR [United Nations High Com- 
mission on Refugees] programs were hosted by countries in the less developed region; 
within this region, refugees were heavily concentrated within a small number of coun- 
tries. In fact, more than 2 million refugees were residing in just two countries, the Islamic 
Republic of Iran and Pakistan, together accounting for 21.7 per cent of all refugees glob- 
ally’ Id. at 88. 


162 Jan Frel, Could Bush Be Prosecuted for War Crimes? ALTERNET, July 10, 2006 available at 
http://www.alternet.org/module/printversion/38604 (last visited July 1, 2009). 


163 See generally U.N. Charter, supra chap. I, note 27. 
164 See generally Geneva Conventions, supra chap. II, note 54. 
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tion in recent years [emphasis added]. But this theory has been a pervasive fea- 
ture of Cold War justifications for both Republican and Democratic administrations, 
shaping American foreign policy and military adventurism throughout the tenures 
of Truman, Kennedy and Johnson as well as Eisenhower, Nixon, Ford and Reagan. 
American exceptionalism can be found not only in the halls of political power but 
amongst the ordinary citizens and even in the academic and policy institutions and 
with applications to domestic and foreign policy issues alike. 

President Bill Clinton boasted that America was “the ‘indispensible nation’ — a 
country that stood taller and saw farther than its rivals:’**° Moreover, Clinton’s ac- 
tions as President matched his words as he carefully maintained the U.S. pattern of 
exemption from international commitments including the ICC: 


... [This] vision explains the continuing U.S. refusal to participate in a broad array of inter- 
national regimes, some of them now nearly universally accepted by other nations. It drove 
the Senate’s recent rejection of the Comprehensive Test Ban Treaty, the Clinton adminis- 
tration refusal to sign on to the Land Mines Convention and the Rome Treaty establishing 
an international criminal court, and the U.S. failure to submit the Kyoto Protocol on global 
warming for Senate approval. It also explains Washington’s persistent refusal to conform 
US. practices to international human rights regimes. The United States stands alone with 
Somalia in not acceding to the Convention on the Rights of the Child. Washington heavily 
qualified its acceptance of the International Covenant on Civil and Political Rights (IC- 
CPR) and continues to defy that treaty’s prohibition of the execution of juvenile offend- 
ers [recently declared unconstitutional]’®” (along with Iran, Nigeria, Pakistan, and Saudi 
Arabia).1° 


Under the stewardship of Bill Clinton, the U.S. did contribute to massive peacekeep- 
ing initiatives, helped establish America’s leadership role in the ad hoc criminal tri- 
bunals in former Yugoslavia and Rwanda and helped the U.S. become more engaged 
in world affairs, especially with African nations, but he still kept America at arm’s 


165 Only in America, ECONOMIST.CoM, April 24, 2008, available at http://www.economist. 
com/world/na/displaystory.cfm?story_id=11089896. 

166 Id. 

167 On March 1, 2005 the U.S. Supreme Court voted to declare executions of persons who 
commit murder when under the age of 18 as unconstitutional in violation of the 8% 
amendment of the U.S. Constitution forbidding cruel and unusual punishment. The de- 
cision in the case of Roper v. Simmons moved William Schultz, Executive Director of 
Amnesty International USA to state, “Now the US can proudly remove its name from the 
embarrassing list of human rights violators — that includes China, Iran, and Pakistan — 
that still execute juvenile offenders.” US Court Bans Juvenile Executions. The US Supreme 
Court has Abolished the Death Penalty for Those Who Commit Murder When Under the 
Age of 18, BBC News, March 1, 2005, at http://news.bbc.co.uk/2/hi/americas/4308881. 
stm (last visited Sept. 2, 2008). 


168 Peter].Spiro, The New Sovereigntists: American Exceptionalism and Its False Prophets, For- 
EIGN AFFAIRS, Nov./Dec. 2000, at http://www. foreignaffairs.org/20001101facomment932/ 
peter-j-spiro/the/new/sovereigntists/ (last visited Apr. 3, 2010). 
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length, clinging to its iconoclastic exemptionism. Thus, while he may have personally 
favored ratification of the Rome Statute, the tradition of American exceptionalism 
and the political fallout such a departure might inaugurate for his administration 
and the Democratic Party precluded his submission of the treaty to the Senate and 
accounts, at least in part, for the position his delegates took at the Rome Conference. 
Clearly, meaningful U.S. participation in the ICC (and full engagement in global hu- 
man rights efforts) is not a simple matter of partisan party politics nor is it compatible 
with core principles of American exceptionalism. 

One fundamental pillar upon which American exceptionalism rests is the mag- 
nificence of the U.S. military. The military has become synonymous with the ideal of 
the brave soldier wielding new-age, technologically superior weaponry and solving a 
host of international conflicts, the world’s policeman. But the fruits of U.S. military 
action during the Cold War and thereafter have been mixed at best. Currently, the 
U.S. military is nearing a crisis, and if trends continue, will direct a permutation in 
policy that signals a departure from Cold War and post-Cold War assumptions. U.S. 
military initiatives have enjoyed modest success in small deterrent actions such as 
many of the aforementioned policy objectives of containment during the Cold War; 
the U.S. has effectively deployed the military to threaten or bully some developing 
countries such as Guatemala during the United Fruit fiasco and until recently, pre- 
serve U.S. hegemony in the Americas. The U.S. military has had good results in its 
only recent large war — the Cold War — but it has had very poor results with the 
small wars. Korea, Vietnam, the Gulf War, Afghanistan and Iraq have all resulted 
in failures to obtain stated policy objectives, and have all proven very costly — both 
economically and strategically. Even the Gulf War, which superbly showcased the 
technologically superior weapons of the U.S. Armed Forces, failed to accomplish 
the policy objectives of stability in the Middle East and instead may have sowed the 
seeds of the new global war on terrorism. In his book, The Limits of Power, The End 
of American Exceptionalism,* Professor and retired U.S. Army Colonel Andrew 
Bacevich postulates that since the 1960’s the U.S. has looked upon its military as a 
panacea for all international problems and as the model of American supremacy.” 
Bacevich maintains that, “[b]etween what President Bush called upon America’s sol- 
diers to do and what they were capable of doing loomed a huge gap that defines the 
military crisis besetting the United States today. For a nation accustomed to seeing 
military power as its trump card, the implications of that gap are monumental?” 
Contemporary reliance upon the military grew with the development of the doctrine 
of preemption during the Reagan administration and especially during the George 
W. Bush administration,’” as well as the addition of humanitarian duties under the 
Clinton administration and pursuant to the policies of Clinton Secretary of State 


169 ANDREW BACEVICH, supra note 6. 
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171 Id. at 133. 

172 Id. at 163-165. 
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Madeleine Albright.” Bacevich maintains that the military cannot endure; limited 
enlistment during war time with an all volunteer army is resulting in multiple tours 
of duty, forces spread over multiple theatres with a lack of effective commitment in 
the Afghanistan campaign due to underestimates of the nature of the engagement in 
Iraq,“ to say nothing of a potential for military incursion into Iran and other venues 
in the global war on terror. He argues that the military needs to focus its competence 
and not be spread thin so as to lose its effectiveness and that military force is no alter- 
native to strategy, diplomacy, negotiation, compromise and a less grandiose foreign 
policy.” Furthermore, the U.S. military, though the pride of the Cold War, will not 
continue to be perceived as an invincible shield in the light of its persistent failures 
during and after the Cold War, either by U.S. citizens or their enemies. 

Bacevich’s observations elucidate two trends in the modern U.S. military. First is 
the tendency to use the military for non-traditional military ends, the failure to rec- 
ognize the “limited utility of force””* Specifically, he references use of the military for 
humanitarian relief. He observes that: 


... the warrior will rely on ‘nonkinetic’ methods, functioning as diplomat, mediator, and 
relief worker. ... [and] drawing on the latest findings of social science, he/she will also dem- 
onstrate cultural sensitivity, not to speak of mastering local languages and customs. As 
Secretary of Defense Robert Gates said in October 2007, ‘Reviving public services, rebuild- 
ing infrastructure and promoting good governance’ had now become soldiers’ business. 
‘All these so-called nontraditional capabilities have moved into the mainstream of military 
thinking, planning, and strategy — where they must stay:’”” 


The U.S. has been the largest contributor to UN peacekeeping missions in the post- 
Cold War era.’ Moreover, a shift in duty toward humanitarian competence can also 
be seen in the (ill-fated) efforts in Somalia under the Clinton administration, as well 
as Operation Allied Force involving the bombing missions in Kosovo, and has even 
merited lip service from Bush administration officials regarding the so-called “Iraqi 
Freedom” campaign (ostensibly to free the Iraqis from a dictator and to win the “bat- 
tle for the hearts and minds”). Whether used as a cynical justification for military ad- 
venturism or as a legitimate tool to defend the weak from predatory elites, this trend 


173. Id. at 156. 

174. See generally id. 

175 Id. at 165,175. 

176 Id. at 160-163. 

177 Id. at 134-5. Also citing Robert M. Gates, Remarks to the Association of the United 
States Army, October 10, 2007, at http://www.defenselink.mil/speeches/speech. 
asph?speechid=1181 (last visited Aug. 25, 2008). 

178 Asof2008, more than 104,000 U.N. personnel, serving in civilian and military capacities, 
now serve in 17 peace operations led by the U.N. Department of Peacekeeping Opera- 
tions (DPKO) on four continents. U.S. Department of State, The United States and UN 
Peacekeeping: Sixty Years of Steadfast Support, May 22, 2008, at http://www.state.gov/r/ 
pa/scp/2008/105173.htm (last visited Sept. 2, 2008). 
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has been strengthened by both the Clinton and George W. Bush administrations 
and this competence seems to enjoy bipartisan support. The notion of progressive 
foreign aid workers and human rights advocates working shoulder to shoulder with 
U.S. soldiers and other peacekeepers in the field for the common good is an endur- 
ing vision that is not likely to dissipate — its appeal is multifaceted. Bacevich suggests 
that this is a new direction for the military, but there is nothing new about “off-label” 
uses for U.S. military power — the military industrial complex has long been driven 
by non-military objectives. However, if the military can be used to help industry con- 
duct business abroad, as it has done since long before the Cold War, it can be used 
to secure humanitarian crisis zones. Cooperative peacekeeping efforts, made in good 
faith, resolve conflicts instead of inflaming them and therefore lessen the obligations 
on the military in the long run. Humanitarian peacekeeping assistance should not be 
confused with empire-building; they are properly seen as polar opposites. Moreover, 
the use of the U.S. military for humanitarian purposes enlarges the U.S. engagement 
with international human rights initiatives and ultimately leads to closer connections 
with institutions such as the International Criminal Court. The use of peacekeep- 
ers to serve ICC arrest warrants, dispelling the myth of service members’ liability 
while conducting peacekeeping missions, and the fully engaged recognition of the 
need for accountability in situations involving the most egregious offenses will forge 
closer ties between the U.S. military and the ICC. Situational proximity will facilitate 
greater cooperation and acceptance. 

Indeed, while fears of ICC prosecution of U.S. service members may abound in 
civilian and military circles alike, some officers have done an about-face and perceive 
serious repercussions from the U.S. policy toward the ICC. They observed that U.S. 
admonitions of withdrawal of military aid from states which refused to endorse Ar- 
ticle 98 treaties threatened to reduce U.S. influence internationally because “[w]hen 
some countries called their bluff, China was poised to replace whatever the United 
States was denying. American generals soon realized that they had shot themselves 
in the foot:””? These developments also lend credence to Bacevich’s conclusion that 
the US. military is in crisis; the recent retreat from the post-Cold War exceptional- 
ism of American military influence has been met with global competitors advancing 
to fill its shoes. The grandiosity and refusal to negotiate pursuant to modern U.S. 
diplomatic practice (also illustrative of the U.S. position on the ICC under the Bush 
administration) has been counter-productive and helped tie the hands of the military, 
keeping it from fulfilling its function. 

Secondly, Bacevich discusses trends in recruitment, i.e., the use of an all volunteer 
force versus conscripted service."*° Bacevich identifies three justifications for reinsti- 


179 SCHABAS, supra chap. III, note 80, at 478, citing e..g., statements by General Bantz J. 
Craddock, Head of the United States Southern Command, before the House Armed Ser- 
vices Committee, 16 March 2006, and before the Senate Armed Services Committee, 
19 September 2006; Vice Admiral James G. Stavridis, nominee for Commander, United 
States Southern Command, before the Senate Armed Services Committee, 19 September 
2006. 
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tuting conscription: 1.) relying on volunteers will cap the pool of recruits to a level 
below national needs; 2.) an all volunteer force encourages the removal of checks on 
presidential power as people are less inclined to participate in the decision making 
process when they or their loved ones bear no risk of being drafted and; 3.) it would 
ensure a more equitable distribution of inductees. “No longer will rural Americans, 
people of color, recent immigrants, and members of the working class fill the ranks 
of the armed forces in disproportionate numbers.” On the other hand, Bacevich ar- 
gues that conscription would be a bad idea because a large draftee army is unafford- 
able. The draft would put relatively unwilling soldiers in the armed forces and “[t]he 
truth is that the four-star generals and admirals view citizen-soldiers as more trouble 
than they’re worth” Finally, Bacevich doubts the draft would re-energize citizen 
participation in politics to an appreciable degree.’ Thus, under either scenario, the 
all volunteer army or one with conscripted personnel, the image of the U.S. military 
as the cornerstone of American exceptionalism and the mechanism for achieving 
the U.S’s geopolitical goals is untenable. A third alternative would be to implement a 
hybrid volunteer and mercenary army (brought more to fruition in the Iraq War then 
in any other U.S. conflict), but if the expense of a draftee army is unsustainable, mer- 
cenaries would be out of the question. Furthermore, perhaps as much as the draft, 
the bad public image this would promote removes this option from serious consider- 
ation.'** The solution is a reduced military and therefore, reduced international ambi- 
tions and military adventurism. The diminution of the U.S. military will necessarily 
dampen American prestige (at least in accordance with current assumptions), and 
over time, reflect the changing U.S. position from that of sole superpower and oblige 
it to become more engaged in international cooperative efforts in a newly emerging 
multi-polar reality. The policing of the world will have to become more of a joint ef- 
fort, grounded in international consensus and human rights and utilize a larger mix 
of nationalities for its forces. A reduced military will force the U.S. to strengthen its 
diplomatic muscle and compromise with its allies instead of dictating policy; it will 
prepare the soil for engagement with the ICC and other international organizations, 
agreements, accords and initiatives. However, current exaggerated notions of the in- 
fallibility of the U.S., and particularly the U.S. military, persist, as American excep- 
tionalism still partly defines the U.S. political and cultural landscape. 

During the 2008 primary season Senators McCain, Obama and Clinton all in- 
voked American exceptionalism. “Mr. McCain invokes his military service in Viet- 


181 Id. at 140. 
182 Id. at 153. 
183 Id. 


184. Increased use of civilian contractors in the Iraq theatre has already engendered nega- 
tive publicity for U.S. military and civil authority and resulted in Congressional hearings 
concerning the lack of accountability of perpetrators of crimes, including rape, amongst 
the contractors in Iraq. Concern has also been expressed over the suspect role of civilian 
intelligence collection techniques including coercive interrogations and corruption in the 
provision of goods and services to troops stationed in Iraq. Currently, the Department of 
Justice is conducting investigations and prosecutions of some civilian contractors. 
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nam ... Mr. Obama argues that there is not a red America or a blue America but 
one America unified by common values. All three candidates wax lyrical about the 
American dream. And by European standards all three candidates are strikingly will- 
ing to sanction the use of force’”"*> American exceptionalism continues to dominate 
the bi-partisan chatter of American political rhetoric and seduce US. citizens into 
tolerating flourishing government policies that defy its citizens’ values and provide a 
grassroots foundation for U.S. misconduct. “Until U.S. activists accept this and give 
up their conscious and unconscious acceptance of the myth of American exception- 
alism, any movement against the war, racism, and other ills of our world is bound to 
fail?" 

American exceptionalism is especially operative with respect to international obli- 
gations and international law. In its efforts to spread democracy to other nations and 
regions, the theory maintains that the U.S. is unique and must therefore be entitled to 
special exemptions and authority — in much the same way that advocates of colonial- 
ism justified the role of the “Great Powers” of Europe in the 19" and early 20" century 
to spread civilization and religious doctrine. With respect to international commit- 
ments, American exceptionalism has been described by scholar Michael Ignatieff as 
having three separate elements: 


First, the United States signs on to international human rights and humanitarian law con- 
ventions and treaties and then exempts itself from their provisions by explicit reservation, 
nonratification, or noncompliance. Second, the United States maintains double standards: 
judging itself and its friends by more permissive criteria than it does its enemies. Third, the 
United States denies jurisdiction to human rights law within its own domestic law, insisting 


on the self-contained authority of its own domestic rights tradition.*” 


Though all of the Ignatieff factors are operative in the discussion of the U.S. reaction 
to the ICC, USS. efforts to exempt itself and rely on its domestic rights tradition seem 
most 4 propos. With respect to international relations and its general historic unilat- 
eralist tradition, U.S. citizens have tended to visualize foreign countries as inferior 
and viewed international cooperation with suspicion. Many Americans believe that 
the U.S. pays far more in foreign aid than it actually does,** and that helps create a 


185 Spiro, supra note 168. 
186 Jacobs, supra note 159. 
187 MICHAEL IGNATIEFF, AMERICAN EXCEPTIONALISM AND HUMAN RIGHTS 3 (2005). 


188 According to a 2000 report from the Center on Budget and Policy Priorities, a nonpar- 
tisan research organization and policy institute, “When compared to the other 20 donor 
nations in terms of share of national resources devoted to development aid for poor 
countries in 1997-8, the United States provided the lowest share by far. The typical coun- 
try contributed more than three times the share of national resources that the United 
States did. In per capita aid donations, the United States was next to the last. The United 
States contributed an amount equal to $29 per USS. resident. In the other industrialized 
countries examined, the aid contribution typically was $70 per person. Although Japan’s 
economy is half the size of the United States economy, Japan operates the largest foreign 
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sense of entitlement — the right to dictate terms. George W. Bush declared that the 
UN had become “irrelevant”*? when it failed to sanction his efforts to proceed with 
the Iraq War, and Donald Rumsfeld characterized traditional U.S. allies, specifically 
France and Germany, as “old Europe:”’° Prejudices against foreign states are easy to 
manipulate, to gloss over qualifying facts or to nuance policy to obliterate rational 
resort to common cause and to preclude the grassroots support that underscores 
many successful foreign policy initiatives. Arguments such as “the ICC puts USS. 
troops in harm’s way” or “the U.S. rights tradition is the best in history so we needn't 
observe international human rights treaties” are the type of arguments that play into 
the American sense of national exceptionalism and allow for double standards. Since 
World War II Americans, convinced of their cultural superiority, have looked inward 
and neglected foreign culture — when they have paid attention, it has often been neg- 
ative and thus described as “ugly American-ism?” Whether U.S. leaders have shaped 
these views or merely reacted to them, they do account for many Americans’ sense 
of entitlement and their belief that the U.S. enjoys a unilateral mandate that exempts 
them from international obligations including accountability for international crimi- 
nal law. Until Cold War and post-Cold War-style American exceptionalist trends are 
reversed, popular U.S. support (i.e., indispensible U.S. grassroots support), for the 
International Criminal Court will remain beyond reach. 

Moreover, unilateralism is not confined only to the rank and file U.S. citizen Pro- 
fessor Peter J. Spiro observes that the U.S. 


... has spurned important multilateral regimes relating to arms control, the environment, 
war crimes, human rights, and other emerging global issues. This brand of anti-interna- 
tionalism runs deep in the American political tradition, as any casual student of history 
knows, and its persistence is to be expected. More surprising is the respectability that the 
movement is winning among academics and policy analysts. During the Cold War, it was 
too closely identified with crude conspiracy theories and the isolationist legacy of the Ver- 
sailles Treaty to attract serious support among policy elites. That has now changed: anti- 
internationalism claims a growing intellectual following. This group of academics — many 
of whom are highly credentialed and attached to prestigious institutions or conservative 
Washington think tanks — has developed a coherent blueprint for defending American 


aid program (in dollars provided). The United Nations has established a target that donor 
nations should provide in aid to poor countries (Official Development Assistance) of 0.7 
percent of the donor nation’s gross domestic product. Four European nations exceeded 
this goal in 1997-8. The United States, however, contributed less than one seventh of the 
target.” Press Release, Center on Budget and Policy Priorities, U.S. Aid to Poorer Nations, 
Already Low, Headed Down, (April 25, 2000), at http://www.cbpp.org/4-25-oobud-pr. 
htm (last visited Feb. 14, 2009). 

189 Bush: US. will move on Iraq if UN Won't, CNN.CoM, Sept. 13, 2002, available at http:// 
cnn.usnews.printthis.clickability.com/pt/cpt?action=cpt&title=CNN.com+-+Bush%3 ... 
(last visited Sept. 2, 2008). 


190 Profile: Donald Rumsfeld, BBC News, Nov. 8, 2006, at http://news.bbc.co.uk/2/hi/amer- 
icas/3690341.stm (last visited Sept. 2, 2008). 
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institutions against the alleged encroachment of international ones. This school does not 
oppose international engagement per se and thus cannot be classified simply as isolationist. 
Rather, it holds that the United States can pick and choose the international conventions 
and laws that serve its purpose and reject those that do not. Call it international law a la 


carte.’?* 


Further indicia of American exemptionism to international consensus include the 
US. withdrawal from the contentious jurisdiction of the International Court of Jus- 
tice in the mid-1980’s. Though the U.S. had accepted the Court’s contentious jurisdic- 
tion since 1946, it withdrew this competence (with limited exceptions) in connection 
with the Nicaragua v. United States case where that Court ruled the United States 
had violated international law by supporting the contra insurgency against the na- 
tional government and by mining Nicaragua’s harbors.’ Additional indicia include 
arguably obstructionist legal interpretation of treaty obligations that compel self- 
executing provisions as clarified in the Restatement (Third) of the Foreign Relations 
Law, which observes, “Courts in the United States are bound to give effect to inter- 
national law and to international agreements of the United States, except that a ‘non- 
self-executing’ agreement will not be given effect as law in the absence of necessary 
implementation.” Thus, international obligations accepted under treaty have no le- 
gal effect on the U.S. government unless they are determined to be self-executing or 
have the necessary domestic implementing legislation. For example, the U.S. ratified 
the Convention against Torture in 1994 but stipulated that Articles 1-16 were not 
self-executing and would have no legal effect unless or until domestic implement- 
ing legislation was passed.’** More recently, the U.S. Supreme Court found that the 
state of Texas had no obligation to observe the judgment of the International Court 
of Justice (ICJ) applying the terms of the Vienna Convention on Consular Relations 
(VCCR) in the case of Medellin v. Texas; i.e. despite U.S. ratification of the UN Char- 
ter the federal government had no power to compel reopening the [state] case on that 
basis.°° The Medellin case involved a Mexican national who was convicted of murder 
and sentenced to death in a US. state court without the benefit of contact with the 
Mexican consulate in violation of the explicit terms of the Vienna Convention. There 
are approximately 50 other pending Texas death penalty cases with the same opera- 
tive facts as Medellin.°° With the disposition of the Medellin case, the Texas authori- 
ties (along with other states) will remain legally unencumbered by consideration of 
the Vienna Convention, which provides testimony to the oftentimes futile efforts of 
asserting U.S. legal obligations under international law in U.S. Courts. Moreover, the 


191 Spiro, supra note 168. 


192 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United 
States), Jurisdiction and Admissibility, 1984 IC) REP, 392 June 27, 1986. 


193 Restatement (Third) of the Foreign Relations Law of the United States § 111(3) (1987). 


194. Isaac A. Linnartz, The Siren Song of Interrogational Torture: Evaluating the U.S. Imple- 
mentation of the U.N. Convention Against Torture, 57 DUKE L. J. 1485, 1495-6. 


195 Medellin v. Texas, 552 U.S. 491 (2008). 
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Supreme Court’s treatment of these cases further exemplifies the legal basis justifying 
the U.S. exemptionism by designating the Statute of the ICJ as not “self-executing” 
in its ordering of the legally binding character of IC) judgments despite the explicit 
mandate of Article 94(1) of the United Nations Charter which stipulates: 


Each Member of the United Nations undertakes to comply with the decision of the Inter- 
national Court of Justice in any case to which it is a party. 


On the other hand, implementing international norm into domestic U.S. law can be 
difficult because of U.S. legal traditions and the structure of the United States consti- 
tutional government. 


... the United States has developed democratic and constitutional traditions that make it 
difficult to adhere to and to implement internally international law. With respect to its 
democratic tradition, the United States has always accepted the importance and signifi- 
cance of a judiciary for the resolution of disputes but has also viewed unelected judges as 
potential agents for usurping popular governance, a concern that is aggravated when the 
judges in question are non-American and issuing their decisions from afar. Further, U.S. 
constitutional law creates significant obstacles to adherence to international law and insti- 
tutions by dividing power between the president and the legislature and by maintaining a 


federal system that accords extensive rights to the several states.’°” 


Recently, some theorists have addressed the continued viability of American excep- 
tionalism and speculate on its future potency. Not surprisingly, representatives of the 
American Enterprise Institute advance its continued viability and validity. Wilson 
and Schuck conclude that “America is indeed exceptional by any plausible defini- 
tion of the term and actually has grown increasingly exceptional [over] time:** The 
American Enterprise Institute president Christopher DeMuth stated that American 
exceptionalism is likely to continue and “noted that Americans are more individualis- 
tic, self-reliant, anti-state, and pro-immigration than people in many other countries. 
They work harder, are more philanthropic, and participate more in civic activities.” 
These observations seem to ignore the sharp political disenfranchisement many 
Americans feel with the prior George W. Bush administration, with its exceptionally 
poor public approval poll numbers,” as well as the economic storm taking place in 


197 Murphy, supra note 109, at 47-48. 
198 SCHUCK & WILSON, supra note 145. 
199 Id. 


200 According to results in a CNN/Opinion Research Corp. survey released on May 1, 2008, 
71% of the American public disapproves of how Bush is handling his job as President. 
“Bush’s approval rating, which stands at 28 percent in our new poll, remains better than 
the all-time lows set by Harry Truman and Richard Nixon (22 percent and 24 percent 


respectively), but even those two Presidents never got a disapproval rating in the 70’s,’ ac- 
cording to Keating Holland, CNN’s polling director. Paul Steinhauser, Poll: More Disap- 
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the country.’ Maintaining the peak vitality of American exceptionalism in the jaded 
days ahead will be quite a parlor trick as true believer pundits seem to be making self- 
serving predictions about the vigor of a self-serving doctrine. 

In his book, The Post American World, Fareed Zakaria theorizes that American 
exceptionalism is at an end. Zakaria identifies signs of other nations, which he calls 
the rest, catching up with the U.S. in global influence. “Over the past few decades, 
countries all over the world have been experiencing rates of economic growth that 
were once unthinkable, ... In 2006 and 2007, 124 countries grew at a rate of 4% or 
more ... [T]he 25 companies most likely to be the world’s next great multinationals 
[are not U.S. companies] ... [T]he tallest building in the world is now in Taipei... 
[T]he world’s richest man is Mexican, and its largest publicly traded corporation is 
Chinese. The world’s biggest plane is built in Russia and Ukraine, its leading refinery 
is under construction in India, and its largest factories are all in China. By many mea- 
sures London is becoming the leading financial center, and the United Arab Emir- 
ates is home to the most richly endowed investment fund”? Zakaria compares the 
current international status of the U.S. with the British Empire at the turn of the 20™ 
century and asserts that unlike Great Britain, whose decline was largely economic, 
the U.S. decline is political. He calls for greater internationalism; that the U.S., in a 
moment of clarity must realize and more importantly, accommodate rising global 
power structures just as Britain did with the rising U.S. power structure in the 20" 
century.?°? Zakaria observes that, “American legislators rarely think about the rest of 
the world when writing laws, regulations, and policies. American officials rarely refer 
to global standards. After all, for so long the United States was the global standard, 
and when it chooses to do something different, it was important enough that the rest 
of the world would cater to its exceptionality [emphasis in original]. America is the 
only country in the world, other than Liberia and Myanmar that is not on the metric 
system. ... In business, America didn’t need to benchmark. It was the one teaching 
the world how to be capitalist’2°4 

Though Zakaria’s conclusions concerning the necessity of the U.S. to engage in- 
ternationalism are supportable, he sometimes relies on anecdotal evidence, statistics 
subject to varying interpretation and reaches somewhat dubious conclusions from 
simplistic historical models; the world’s largest planes, tallest buildings and richest 


prove of Bush than any Other President, CNNPotitTiks, May 1, 2008, available at http:// 
www.cnn.com/2008/POLITICS/o0s/01/bush.poll/ (last visited Sept. 2, 2008). 

201 Greenspan Warns of Worst Crisis Since 1945, AFP March 17, 2008, available at http:// 
www.france24.com/en/20080317-current-crisis-most-wrenching-1945-greenspan-fin ... 
(last visited March 18, 2008). 

202 ZAKARIA, supra note 158, at 2-3. Zakaria also identifies that the world’s largest ferris 
wheel is in Singapore, its largest casino is in Macao, the biggest movie industry is Bol- 
lywood not Hollywood, and only one of the top 10 shopping malls is in the U.S. 

203 Id. at 177-180. 
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man are scarcely definitive of America’s relative downfall?’ and there are far more 
differences than similarities between turn-of-the-century Great Britain and 21 cen- 
tury America, making it sufficiently removed to preclude reliable analogy. Zakaria 
also maintains that the U.S. decline stems from its political inadequacies and, in a 
bit of his own American exceptionalism, downplays the stormy petrel of the Ameri- 
can economy. In contrast, Chalmers Johnson suggests that the U.S. is headed, due 
to a policy of unsustainable “military Keynesianism,”°° toward bankruptcy. Johnson 
states, “... the people of the United States ... will abet their government in maintain- 
ing a facade of constitutional democracy until the nation drifts into bankruptcy. Of 
course, bankruptcy will not mean the literal end of the United States ... it might, in 
fact, open the way for an unexpected restoration of the American system or ... some 
new development we cannot imagine. Certainly, such a bankruptcy would mean a 
drastic lowering of the current American standard of living, a loss of control over in- 
ternational affairs, a process of adjusting to the rise of other powers, including China 
and India, and a further discrediting of the notion that the United States is somehow 
exceptional compared with other nations.”*°’ Indeed, in a report issued in July 2008 
by the Carnegie Endowment for International Peace, scholar Albert Keidel conclud- 
ed that “China’s economy will surpass ... the United States by 2035 and be twice its 
size by midcentury ...”2°8 


205 Zakaria does provide caveats for some of his use of anecdotal information. In providing 
his lists of superlatives he concedes that “Such lists are arbitrary ...” but nonetheless relies 
on them by stating that “... it is striking that only ten years ago America was at the top in 
many, if not most, of these categories.” Id. at 3. 

206 Chalmers Johnson stated, “The exiled Polish economist Michal Kalecki attributed Ger- 
many’s success in overcoming the global Depression to a phenomenon that has come to 
be known as ‘military Keynesianism:” Chalmers Johnson, supra note 7; see also Andrew 
Gumbel, supra note 7. “Military-fueled growth, or military Keynesianism as it is now 
known in academic circles, was first theorized by the Polish economist Michal Kalecki 
in 1943. Kalecki argued that capitalists and their political champions tended to bridle 
against classic Keynesianism; achieving full employment through public spending made 
them nervous because it risked over-empowering the working class and the unions. The 
military was a much more desirable investment from their point of view, although jus- 
tifying such a diversion of public funds required a certain degree of political repression, 
best achieved through appeals to patriotism and fear-mongering about an enemy threat 
— and, inexorably, an actual war” 

207 Johnson, supra note 7. 


208 The Carnegie Endowment for International Peace’s Policy Brief concludes that “Ameri- 
can policy makers should take this opportunity to enact wide-ranging domestic reforms 
and rethink their inherited concepts of global order,’ and that China’s economic growth 
will “... potentially [have] wrenching strategic implications that demand U.S. economic 
and military reassessment’ The report further concludes that, “China’s economic per- 
formance clearly is no flash in the pan. Its growth this decade has averaged more than 
10 percent a year and is still going strong in the first half of 2008. Because its success in 
recent decades has not been export-led but driven by domestic demand, its rapid growth 
can continue well into the twenty-first century, unfettered by world market limitation. 
China’s likely continued success will eventually bring an end to America’s global econom- 
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Both Zakaria and Johnson realize that the U.S. is going to suffer a diminution 
in its international prominence, that it is no longer going to be the superpower in 
a unipolar world but rather an ordinary power in a multi-polar world and it must 
decide how to contend with the rising prominence of other world powers. They dif- 
fer by degree; Johnson forecasts particularly distressing economic news, nothing less 
than U.S. bankruptcy, while Zakaria forecasts merely the “rise of the rest” Implicit in 
Johnson’s forecast is that only grave developments will reverse the Americans’ sense 
of exceptionalism — but Zakaria, perhaps underestimating Americans’ proclivity for 
self-deception, suggests this reversal will come about based on the relative growth 
of competing states. Neither argument conforms with common experience, as one 
paints an impossibly rosy picture and the other an unnecessarily gloomy one. Ameri- 
cans will not easily give up the delusion of their own excellence, which has been 
ingrained from an early age through the basic educational institutions,’°? unrelenting 
political rhetoric, selective news reporting and more subtly in cultural institutions 
including the entertainment industry. Even in the days before World War II, when 
the U.S. wasn't the “indispensible nation,’ it clung to American exceptionalism, albeit 
a more moderate version. On the other hand, prognosticating national bankruptcy 
seems to exaggerate the estimates of most economic forecasters and ignores the effi- 
ciency of remaining post-Great Depression safeguards implemented in the American 
economy. For purposes of internationalism, for engaging the U.S. with international 
institutions like the ICC in a meaningful way, American exceptionalism need not 
be eliminated altogether but moderated. If, as these authors propose, the U.S. posi- 
tion weakens and a new world political dynamic emerges, a multi-polar reality, then 
American self-importance will equally diminish from the arrogance of unilateral 
military invasion to greater mutual cooperation, compromise, consensus building, 
and to establish broad international coalitions that will help cultivate a fertile envi- 
ronment for U.S. engagement with the ICC. 


ic preeminence, requiring strategic reassessment by all major economies — especially the 
United States, the European Union, Japan, and even China itself” Albert Keidel, China’s 
Economic Rise — Fact and Fiction, Policy Brief No. 61 July 2008, available at http://www. 
carnegieendowment.org/publications/index.cfm?fa=print&id=20279. 


209 See generally LOEWEN, supra note 35. 
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As contemporary industrialized nations continue to grow corporate behemoths that 
dominate the landscape of international economic globalization, the influence of 
these corporations over political power elites advances proportionately. Thus, fears 
of overly intrusive profit-driven corporate influence become realities. The modern 
economics of neoliberalism and modified /aissez-faire comes out of a tradition of 
deregulation and a corporate culture of opacity that philosophically opposes outside 
scrutiny and oversight of corporate practices and can be seen, inter alia, in broad 
corporate opposition to the Alien Torts Claims Act. Therefore, this tradition is also 
at odds with the formation of the ICC as an institution that provides enhanced over- 
sight, and arguably could criminally prosecute corporate officials and/or their trad- 
ing partners abroad and therefore potentially disrupt certain corporate practices and 
indigenous trade networks. Political adherence to this tradition also helped drive the 
early hostile efforts of the Bush administration aimed at the ICC (in addition to its 
other motives). Protection of perceived corporate interests has long been a priority 
in U.S. foreign policy as discussed in preceding chapters. It is noteworthy that the ex- 
traction industries, the industry sector arguably most opposed to ICC oversight, has 
also been most closely associated with the Bush administration which, in turn, has 
displayed the greatest hostility to the Court. Moreover, the application of this prin- 
ciple is supported by the remarks of Ambassador John Bolton, the leading opponent 
of the ICC in the Bush administration, who provided that the Bush administration 
sought to discourage interference with its activities around the world and required 
“blanket coverage” from the reach of the ICC,’ including the need for protection of 
“economic activity” around the world,’ (as well as a long list of others in need of 
exemption from the Court's jurisdiction).? While Bolton’s statements suggested the 
U.S. anticipated massive foreign resistance to its policy initiatives on the war on ter- 
rorism and the invasion of Iraq, it also suggested that U.S. policy-makers feared ICC 
interference with U.S. economic interests abroad, including corporate efforts to en- 
courage new foreign markets and greater exploitation of foreign natural resources, 
particularly in conflict zones. 


1 Bolton, Remarks at AEI, supra chap. IV, note 41. 
2 Td. 
3 Td. 
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Yet, despite institutional differences, many corporations seem to be taking a less 
hostile stance toward international human rights, and as a consequence, the ICC. 
This changing perspective can be seen in some corporate acceptance of “soft law” 
norms, voluntary compliance with human rights and intellectually discarding cor- 
porate neutrality rationalizations. The extraction sector still seems to resist these 
trends but departure from their traditional business practices may be foreshadowed 
by scarce world resources and a shift from the carbon-based economic model to 
a renewable energy scheme. Indeed, the looming pandemic economic catastrophe 
has the potential to change basic macroeconomic assumptions in place for decades. 
The ramifications of such a revolutionary economic upheaval for the evolution of 
international criminal law and the ICC, if historic precedent persists, will tend to 
heighten innovation in the development of international legal instrumentalities. The 
global challenges of the 21 century and the “new economics” will require a new way 
of thinking that prioritizes global cooperation, including adherence to the ICC and 
deterring and punishing perpetrators of massive human rights violations. 

In an editorial in the June 25, 2004 Christian Science Monitor the columnist sug- 
gests that ICC prosecutor, Luis Moreno Ocampo, “wants to go after corporate of- 
ficials who do any business with nations that have committed mass atrocities.”* The 
editorial provides no proof for this position, but it is instructive as it reflects a vision 
of ICC persecution of U.S. economic interests that is consistent with the remarks 
made by Ambassador Bolton. There have been well known examples of U.S. (and 
other) corporations allegedly acting in complicity with human rights violators abroad 
in the interest of increasing profits such as the Unocal case in Burma/Myanmar, the 
Royal Dutch Shell case in Ogoniland, Nigeria, the ExxonMobil case in Aceh, Indo- 
nesia and the Chevron cases in Nigeria, inter alia.* These examples fuel fears that the 
ICC’s focus may parallel the sharp increase in recent years of domestic civil cases 
directed at corporations brought under the Alien Torts Claims Act (ATCA) in U.S. 
Federal Courts. 

However, these fears are overblown as there is no evidence that the ICC would tar- 
get U.S. corporate interests who do “any business” with governments that engage in 
massive human rights violations. The ICC could not assume jurisdiction over corpo- 
rate personnel for merely conducting business without a showing of actual complicity 
in the commission of atrocities (and then only if the other strict jurisdictional prereq- 
uisites were met). Early statements from the Office of the Prosecutor did suggest that 
corporate personnel and financiers would not necessarily be immune from scrutiny. 
Prosecutor Ocampo stated, “One important area of investigation will involve finan- 
cial links with crimes. The investigation of financial transactions, for example for the 
purchase of arms used in murder, may well provide evidence proving the commission 
of atrocities.”° Though perhaps provocative, this statement doesn't explicitly state that 
the OTP would be targeting leaders of financial entities but rather making use of their 


4 Wary US Eye on UN Court, supra chap. Ill, note 54. 


5s See generally Mark D. Kielsgard, Unocal and the Demise of Corporate Neutrality, 36 CAL. 
W. INT’L L. REV. 183 (2006). 


6 SCHABAS, supra chap. II, note 80, at 53. 
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records and other indicia of transactions in the investigatory stage in order to build 
sound cases against those directly ordering/perpetrating the atrocities. Targeting pe- 
ripheral actors is contrary to the Court’s “strategic plan” which calls for the ICC to 
“... [flairly, effectively and impartially investigate, prosecute and conduct trials of the 
most serious crimes [emphasis added] ... ’”’ On the other hand, Article 25(3)(c) of the 
Rome Statute does allow for the prosecution of those who facilitate “the commission 
of such a crime, aids, abets or otherwise assists in its commission or its attempted 
commission, including providing the means for its commission ...” Technically, this 
would provide authority for prosecuting business leaders who knowingly assist in the 
perpetration of atrocity (though not for merely conducting business). However, the 
burden on the OTP bringing a case under this provision would be high, and unlikely 
given the limited resources of the Court and its mandate to try only the most griev- 
ous offenders. The policy of the OTP, according to a 2003 policy paper issued by the 
prosecutor's office, is to target ‘the leaders who bear the most responsibility for the 
crimes.”* Therefore, prosecutions under Article 25(3)(c) would, for example, have to 
rise to the level of culpability of those business leaders who knowingly sold weapon- 
ized gas to Saddam Hussein (particularly after he had used it on the Kurds), or the 
purveyors of cyclone B (gas) to the Third Reich during the Holocaust. Such trans- 
gressors, whether or not they are corporate leaders, are culpable and their protection 
is incompatible with widely accepted norms.’ (Whether those smugglers who traded 
diamonds for weapons in Sierra Leone during that conflict would realistically face 
charges, is a closer question; they haven't yet excited much attention in the hybrid 
tribunal, and it would be difficult to assess whether they would be targeted if the ICC 
conducted the prosecution.) In any event, as Professor Schabas of the Irish Human 
Rights Centre observed, a shift in focus from the “warlords of central Africa to the 
entrepreneurs and financiers of Europe and elsewhere ... has received no subsequent 
confirmation in the public activities of the Office of the Prosecutor, or in the Pros- 
ecutor’s statements.” Moreover, aside from individual liability, the OTP is powerless 
to name corporate entities as defendants, contrary to the Alien Tort Claims Act, be- 
cause the ICC can only assume jurisdiction over natural persons pursuant to Rome 
Statute Article 25(1)," thus, fears of the ICC paralleling the ATCA are unfounded. 
Unfortunately, many of those nations that possess natural resources (and cheap 
labor) greatly prized by U.S. economic interests, or are strategically located for US. 
military purposes, often have poor human rights records. While it might be a boon 


7 S.C. Res. 1688, para. 18, U.N. Doc. S/RES/1688 (2006). 


8 Draft Paper on Some Policy Issues before the Office of Prosecutor, for Discussion at the 
Public Hearing in The Hague on 17 and 18 June 2003’ cited in SCHABAS, supra chap. III, 
note 80. 

9 Fora detailed discussion of the potential of the ICC targeting Multi-National Corpora- 
tions for so-called “natural resource crimes” see Aaron Ezekiel, The Application of Inter- 
national Criminal Law to Resource Exploitation: Ituri, Democratic Republic of Congo, 47 
Nat. RESOURCES J. 225 (Winter 2007). 

10 SCHABAS, supra chap. III, note 80. 


11 Rome Statute, supra chap. I, note 1, art. 25(1). 
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to human rights, an ICC trial of such a state’s leaders (or forced abdication due to 
international pressure from an ICC investigation) could be perceived as contrary to 
the national interests of the U.S. An ICC investigation might disrupt those coun- 
tries’ relationships with U.S. economic elites and military interests with the ouster of 
culpable state leaders. Conceivably, an ICC investigation might also uncover allega- 
tions of complicity in grave human rights abuses by U.S. government officials or U.S. 
corporate leaders who, though virtually immune from prosecution on the strength 
of the ASPA legislation and the threat of U.S. military retaliation, could nonetheless 
suffer negative publicity. Such publicity might result in political and diplomatic rami- 
fications or civil liability via a domestic ATCA case. Therefore, some perceive U.S. 
interests to be at loggerheads with the mandate of an independently operating ICC 
and accordingly, U.S. exemption from ICC jurisdiction alone is insufficient to insulate 
alleged U.S. interests; any independent operation of the ICC has been perceived as a 
threat to U.S. military and strategic initiatives and, more importantly, to U.S. foreign 
trade. This polarization can be reversed if the feared risks of U.S. engagement with 
the ICC become outweighed by other developments or interests, or if U.S. disengage- 
ment with the Court itself engenders greater U.S. liability. Diplomatically, the costs 
of maintaining this U.S. posture may be too high as the Bush administration’s retreat 
from its earlier caustic position reveals. 

However, removing any perceived threat to U.S. trade seems to underscore bipar- 
tisan political support and, as a tool for the continued assault on the ICC, economic 
critiques can be very effective. The vitality of economic prosperity is a key issue in 
any U.S. election, particularly in light of the recent economic crisis, and regardless of 
whether control is exerted by Democrats or Republicans, if the Court is perceived as a 
threat to U.S. economic prosperity, it will fail to garner sufficient grassroots support to 
achieve eventual U.S. ratification. Thus far, a few newspaper editorials aside, the Court 
has not been widely portrayed in popular media sources as a threat to U.S. foreign 
trade and economic policy; the possibility of U.S. ratification being tied to economic 
policy seldom enters into the popular discourse. In fact, in the run-up to the 2008 U.S. 
presidential election none of the presidential hopefuls on either side of the aisle raised 
the issue of economics and the Court concurrently. Moreover, transnational corpora- 
tions themselves have begun to change. Recent developments in international human 
rights jurisprudence and practices have begun to have an impact on the conduct of 
many multinational corporations by encouraging greater trends toward corporate re- 
sponsibility for human rights norms and self-policing. 


Reformation of Corporate Practices 


In recent years, many corporations have been voluntarily embracing human rights 
principles as corporate policy,” domestic courts in the U.S. are beginning to en- 
force human rights norms against transnational corporations under the auspices of 


12 See generally What is the Global Compact?, available at http://www.unglobalcompact. 
org/content/AboutTheGC/Overview_About.htm?iViewld=253 (last visited Feb. 14, 
2009). 
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the Alien Torts Claims Act’? and recent amendments to the 1977 Foreign Corrupt 
Practices Act (FCPA),* and the United Nations Human Rights Commission (now 
Council) has been studying the formation of a template for international scrutiny of 
corporate practices which parallels the model for states.* These trends are in their 
infancy and actual change is modest (and at times hotly contested), yet they pro- 
vide a snapshot of evolutionary change in corporate accountability and how future 
international business will be conducted. Emerging corporate paradigms undercut 
previous recourse to neutrality arguments sounding in cultural relativism, economic 
determinism, and non-intervention in domestic affairs. Modern trends embrace cor- 
porate voluntarism, which urges proactive corporate responsibility and establishes 
a new intellectual grounding, a polemic that places primacy on human rights and 
welcomes corporate accountability. Corporations who embrace voluntarism are ced- 
ing “soft law” jurisdictional competence and ultimately oversight to human rights 
mechanisms for transnational corporate practices. By voluntarily relinquishing this 
competence, they are conceding eventual accountability. This concession, along with 
self-reformation of corporate practices, eliminates many economic elites as oppo- 
nents of the International Criminal Court, which takes jurisdiction only in the most 
grievous cases of human rights abuses. By maintaining the direction of corporate 
reformation, trends toward greater acceptance of the ICC and (general) international 
accountability are consequently strengthened.*® 

Critics argue that voluntarism is merely a public relations ploy and lacks sincere 
commitment to alter corporate conduct to conform to human rights norms.” How- 
ever, this easy conclusion fails to appreciate the function of voluntarism or recognize 
its indispensible role in the human rights process. When corporations voluntarily and 
officially embrace human rights norms they open the door for the use of their own 
corporate policies and rhetoric to prod them into compliance or against them for im- 
peachment purposes (much the same way nations do when they ratify human rights 
treaties). Voluntarism also acts as a vehicle for corporate executives who genuinely 
wish to conform corporate behavior to international law or accepted models of ethi- 


13. See generally Alvarez-Machain v. United States, 331 F.3d 604 (9th Cir. 2003), cert. granted, 
sub nom. Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). 


14 See 1998 Amendment, President's Signing Papers, Department of Justice, at http://www. 
usdoj.gov/criminal/fraud/fepa/history/1998/amends/signing.html (last visited Sept. 14, 
2008). 

15 See U.N. Comm’n on Human Rights, Sub-Comm’n on Promotion & Prot. Of Human 
Rights, Norms on the Responsibilities of Transnational Corporations and other Business 
Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (Aug. 
26, 2003) [hereinafter Norms], available at http://www.umn.edu/humanrts/links/norms- 
Aug2003.html. See also, Report of the Special Representative of the Secretary-General on 
the Issue of Human Rights and Transnational Corporations and Other Business Enter- 
prises, Business and Human Rights: Mapping International Standards of Responsibility 
and Accountability for Corporate Acts, Human Rights Council, Advanced Edited Version, 
A/HRC/4/35 Feb. 19, 2007. 

16 See generally Kielsgard, supra note s. 


17. See generally Terry Collingsworth, supra chap. I, note 32. 
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cal behavior. Moreover, it provides a response to corporate neutrality rationales and 
acts as an intellectual link in the evolution of corporate accountability. Voluntarism, 
though arguably ineffectual in a vacuum, enables the progression to more binding 
vertical norms and acts in concert with the intellectual and political justification of 
accountability and the use of other instrumentalities to produce objectively measur- 
able results. On the heels of corporate voluntarism, illustrated by the UN Global 
Compact* the U.S.-ULK. Voluntary Principles on Security and Human Rights,° and 
individual, internal corporate human rights declarations and policies, come more 
binding norms and international oversight in the form of the United Nation’s Norms 
on the Responsibilities of Transnational Corporations and other Business Enterprises 
with Regard to Human Rights.*° Moreover, developments in the ATCA cases of John 
Doe v. Unocal and Sosa v. Alvarez-Machain™ have given new momentum to the call 
for binding corporate accountability for human rights abuses. 

Many of the accomplishments in the pursuit of humane corporate practices can 
be attributed to the efforts of former UN Secretary General Kofi Annan, who de- 
scribed corporate responsibility as the refusal to finance warlords and other mas- 
sive human rights violators (with de facto governmental authority), the resolution of 
armed conflicts, the building of necessary infrastructure, the distribution of medi- 
cines for endemic diseases, the improvement of local market economies, debt relief, 
and the opening of markets in the industrialized states to developing nations.” Kofi 
Annan advocated making human rights policy an integral element of the business 
model for transnational corporations.** The former Secretary General’s denuncia- 
tion of those corporate leaders who economically engage despots or who profit from 
armed conflict (as well as other UN initiatives) signaled voluntary reformation by 
corporations and has served as a precursor to more binding norms. Reformation 
of corporate practice, whether voluntary or mandatory, circumvents politicization 
of international criminal law by eliminating the political motives to protect certain 
regimes. If corporations refuse to do business with foreign leaders who engage in jus 
cogens offenses, and assure that their businesses operate in strict compliance with 


18 See generally Global Compact, http://www.unglobalcompact.org (last visited Apr. 3, 
2010). 

19 See US. Dep't of State, Bureau of Democracy, Human Rights, and Labor, Fact Sheet: 
Voluntary Principles on Security and Human Rights (Feb. 20, 2001), at http://www:state. 
gov/g/drl/rls/2931.htm (last visited (Oct. 16, 2005). 

20 Norms, supra note 15. 

21. Doev. Unocal Corp., 963 F.Supp. 880 (C.D. Cal. 1997), dismissed on motion for summary 
judgment, 110 F.Supp. 2d 1294 (C.D.Cal 2000), affd in part, revd in part, 395 F.3d 932 (o% 
Cir. 2002), vacated, reh’g granted en banc, 395 F.3d 978 (9" Cir. 2003), submission with- 
drawn, 403 F.3d 708 (9" Cir. 2005). 

22 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). 

23 Kofi Annan, U.N. Secretary-General, in Address to the World Economic Forum, Secre- 
tary-General Says Globalization Must Work for All (Jan. 28, 2001), at http://www.unis. 
unvienna.org/unis/pressrels/2001/sg2772.html. 


24 © Id. 
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their own corporate human rights policies they will have nothing to fear from the 
modest international oversight afforded by the International Criminal Court. 
Voluntary acceptance of binding and enforceable human rights norms by corpo- 
rations is yet to achieve widespread acquiescence. In response to calls for corporate 
accountability, some industry representatives still advance that “the chief mission of 
business ... is to create wealth and generate profits for [their] shareholders”*® and 
that the preservation of human rights is a function of government.”° Some critics 
argue that it would be improper for corporations to impose their Western values on 
other cultures, that transnational corporate partnership will spur domestic economic 
development and create a middle class which will demand human rights without cor- 
porate intervention or suggest that human rights is a political question and business 
should not interfere with domestic politics.”” Thus, opponents argue three theories of 
corporate neutrality: cultural relativism, economic determinism, and non-interven- 
tion in domestic affairs. Conversely, proponents of corporate accountability maintain 
that doing business in the developing world already imposes Western cultural ide- 
als, such as capitalism, free market economies and privatization, and that economic 
determinism takes too long and typically does not work, as the profits usually do 
not trickle down in order to create a middle class** because they are intercepted by 
corrupt national officials and/or because a disproportionate amount of profit flows 


25 Pierre Sane, Why Human Rights Should Matter to the Business World, EARTHTIMESNEWS, 
Jan. 8, 2001, at http://www.globalpolicy.org/reform/2001/0108ps.htm. 


26 = Id. 
27 Id. 


28 Economic determinism has been criticized as simplistic, flawed, and lacking empirical 
support. In his book, Setting Global Standards: Guidelines for Creating Codes of Conduct 
in Multinational Corporations, author S. Prakash Sethi argues, 

[Multinational Corporations] and the governments of industrially advanced countries have 
asserted, albeit gratuitously, that the greater expansion of international trade and economic 
growth will lead to a fostering of democratic institutions and improvement in the human 
rights records of developing countries where authoritarian and totalitarian regimes cur- 


rently hold sway. Such assertions are made almost as truisms. Yet they are actually unten- 
able. 


S. PRAKASH SETHI, SETTING GLOBAL STANDARDS, GUIDELINES FOR CREATING CODES 
Or ConDuCcT IN MULTINATIONAL CORPORATIONS 6 ( 2003). Sethi adds, “Globalization 
and the dominant role of MNCs do not provide any mechanisms to enhance a country’s 
economic infrastructure and instead push lower its already meager fiscal resources ...” Id. 
at 9. Timothy Smith, President of Social Investment Forum and former Executive Direc- 
tor of Interfaith Center on Corporate Responsibility, asserts, 
[S]weatshops and human rights abuses are not an inevitable price of economic growth in 
poorer countries or of profits for transnational corporations. Instead, they destroy demo- 
cratic values and harm free enterprise. Multinational corporations cannot earn public trust 
without comprehensive independent external monitoring and compliance verification of 
voluntary codes of conduct, as well as public disclosure of their findings. 
Timothy Smith, President, Social Investment Forum, Praise for Setting Global Stand- 
ards, at http://www.wiley.com/WileyCDA/WileyTitle/productC D-0471414557,descCd- 
description. 
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out of the country. Moreover, in the routine conduct of business, transnational cor- 
porations show no reluctance to interfere in domestic policy in order to influence 
practices as they relate to their ability to more efficiently and profitably conduct their 
business.?° 

All three theories of corporate neutrality are antithetical to emerging trends of 
corporate voluntarism. Perhaps the preemptive modern institution of corporate vol- 
untarism is the Global Compact which, in its 10 principles, states that, “business- 
es should support and respect the protection of internationally proclaimed human 
rights” (Principle 1) and they should “make sure that they are not complicit in human 
rights abuses” (Principle 2).3° These norms, voluntarily and publicly accepted by many 
of the world’s corporate leaders,® contradict core assertions of cultural relativism, 
economic determinism, and non-intervention. Principle 1 of the Global Compact pro- 
claims the international or universal applicability of human rights and thus repudiates 
cultural relativism. Among the “internationally proclaimed human rights” are those 
most widely accepted norms making up the substantive offenses of the ICC, thus cre- 
ating an intellectual land bridge between the Global Compact and the ICC. Nor is it 
plausible to engage in conventional business practices with nations that systematically 
commit massive human rights abuses, enriching and empowering those ruthless re- 
gimes, and claim adherence to Principle 1. Principle 2 is antithetical to the theory of 
non-intervention because it implies a duty to boycott host nations with egregious hu- 
man rights records and is supported by the U.S.-L.K. Voluntary Principles on Security 
and Human Rights. These principles call upon corporations to conduct risk assess- 


Long-held judgments about the development process, as well as the work-horse formal 
models of economic growth suggest that the poorer countries, should tend to grow more 
rapidly than richer countries and therefore should close the proportionate income gap over 
time. The main reason for expecting economic convergence is that the poorer countries can 
import capital and modern technologies from the wealthier countries, and thereby reap the 
“advantage of backwardness.” Yet in recent decades, there has been no overall tendency for 
the poorer countries to catch up or converge with the richer countries. 

SETHI, supra at 5 (quoting Jeffrey Sachs & Andrew Warner, Economic Reform and the 

Process of Global Integration, 1 BROOKINGS PAPERS ON Economic ACTIVITY 1-118 

(1995)). Moreover, in 2003 Sethi further observed, 
Globalization and economic growth have had adverse side effects. Distribution of gains 
from international trade and investment has been highly skewed in favor of those who con- 
trol the capital and against those who contribute human labor, especially in the developing 
countries. According to the World Bank, the disparity between rich and poor countries has 
grown 10 times wider during the past 30 years. 

SETHI, supra note 5. See Kielsgard, supra note 5, at 192-3 n47. 

29 Sane, supra note 25. 


30 Global Compact, The Ten Principles, http://www.unglobalcompact.org/content/ 
AboutTheGC/The Nine Principles/thenine.htm (last visited Feb. 15, 2009). 


31 As of October 30, 2005, more than 2000 corporations worldwide had joined the Global 
Compact since its launch date of July 26, 2000. Global Compact, The Next Stages of 
Development, http://www.unglobalcompact.org (follow “About the GC” hyperlink; then 
follow “The GC: Next Stages of Development” hyperlink) (last visited Apr. 3, 2010). 
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ments and to “consider the available human rights records of public security forces, 
paramilitaries, local and national law enforcement ...”* and state that “[c]ompanies 
have an interest in ensuring that actions taken by governments, particularly the ac- 
tions of public security providers, are consistent with the protection and promotion 
of human rights.’ This imparts a responsibility on the corporation to either boycott 
the host nation or intervene in the interests of human rights protections. Either way, 
these policies run afoul of corporate non-intervention theory. 

Beyond voluntarism, the fortuity of implementing binding international norms 
on corporations is manifest. Not only are corporations in the best position to in- 
fluence relevant state policy and practice in many of the countries where human 
rights are at greatest risk, they can enjoy pecuniary benefit as well, since companies 
which practice voluntarism are placed on an equal footing with those who do not.** 
Corporations can conduct cost-benefit analyses and weigh the advantages of a clear 
bright line minimum standard as against uncertainty of obligation and the potential 
public relations benefits inherent in such enlightened practices.** Uncertainty can 
lead to unfair competitive advantage, alien tort claims risks, foreign civil liability, 
ambiguous budgeting requirements for foreign projects, investor flight, and the risk 
of substantial loss of good faith amongst consumers.*° Amnesty International Secre- 
tary-General Irene Khan explains: “[T]he implementation of UN norms would help 
establish compatible regimes across national borders wherever a company operates. 
In doing so, it would also level the playing field for companies. The UN norms do 
not impose unreasonable demands on companies. Intelligent laws not only restrain 
abuses, they can also fulfill an important role in promoting good practices, and what 
serious company would argue that good laws are not good for business?”2” Binding 
international human rights norms and initiatives also build “a stable and peaceful so- 
ciety in which [transnational corporations] can prosper and attract the best and the 
brightest employees.’** The establishment of a peaceful, prosperous and stable society 
also discourages martial strife that places foreign investment in infrastructure at risk 


32 US. Dep’ of State, supra note 19. 
33 Id. 


34. INT'L COUNCIL ON HUMAN RIGHTS POLIcy, BEYOND VOLUNTARISM, HUMAN RIGHTS 
AND THE DEVELOPING INTERNATIONAL LEGAL OBLIGATIONS OF COMPANIES, SUM- 
MARY (2002), available at www.ichrp.org (follow “Publications” hyperlink; then follow 
“Beyond Voluntarism: Human Rights and the Developing International Legal Obliga- 
tions of Companies-Summary of Findings”). 

35 =I. 

36 = See generally id. 

37. U.N. Norms for Business — Taking Corporate Responsibility for Human Rights to the 
Next Level, Amnesty International USA, at 2, available at http://www.amnestyusa. 
org/Business_and_Human_Rights/Legal_accountability/UN-norms-for-business/page. 
do?id=1101637 (last visited Apr. 3, 2010). 


38 David Weissbrodt & Maria Kruger, Norms on the Responsibilities of Transnational Cor- 
porations and Other Business Enterprises with Regard to Human Rights, 97 AM. J. INT'L 
L. 901, 902 (2003). 
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and it creates new foreign markets for goods and services which tend to reverse un- 
sustainable corporate reliance on domestic demand alone. 

The advantage of implementing a vertical international legal structure, which im- 
poses binding norms and corporate responsibility, is not overlooked by the United 
Nations. In 1998 the Sub-Commission on Human Rights established a working group 
to examine the practices of transnational corporations (Resolution 1998/8).? The ef- 
forts of the working group ultimately resulted in the Norms on the Responsibilities of 
Transnational Corporations and Other Business Enterprises with Regard to Human 
Rights (Resolution 2003/16).*° This document asserts that corporations and those 
connected with them have human rights obligations and responsibilities," and calls 
for non-discriminatory treatment, security of persons including, inter alia, refrain- 
ing from engaging in or “benefit[ting] from war crimes, crimes against humanity, 
genocide, torture, forced disappearance, forced ... labour, [or] hostage-taking ... *? It 
provides rights for the workers including those who are nationals of developing states 
and ensures them an adequate standard of living.** It prohibits corporations from so- 
liciting or receiving bribes** and references consumer protection and the protection 


39 Resolution 1998/8 of the Sub-Commission on the Promotion and Protection of Human 
Rights “established, for a three-year period, a sessional working group of the Sub-Com- 
mission, composed of five of its members, to examine the working methods and activities 
of transnational corporations” to “draft Norms ... on the responsibilities of transnational 
corporations and other business enterprises with regard to human rights ..”” U.N. Econ. 
& Soc. Council [ECOSOC], Sub-Comm. on the Promotion and Prot. Of Human Rights, 
Working Group, Draft Resolution: Responsibilities of Transnational Corporations and 
Other Business Enterprises with Regard to Human Rights, paras. 1-2. U.N. Doc. E/CN.4/ 
Sub.2/2003/L.8 (Aug. 7, 2003) (prepared by Alfonso Martinez, Guisse, Kartashkin, Park, 
and Weissbrodt). 

40 Id. para. 3: see also Norms, supra note 15. 

41 Norms, supra note 15, paras. 3-4. 

42 Id. at C(3), Section D(s) states, “Transnational corporations and other business enter- 
prises shall not use force or compulsory labour as forbidden by the relevant international 
instruments and national legislation as well as international human rights and humani- 
tarian law.’ Id. at D(s). 


43 Id. at D. Section D(8) states, “Transnational corporations and other business enterprises 
shall provide workers with remuneration that ensures an adequate standard of living for 
them and their families. Such remuneration shall take due account of their needs for 
adequate living conditions with a view towards progressive improvement. /d. at D(8). 


44 Id. at E(11), Section E(11) states, “Transnational corporations and other business enter- 
prises shall not offer, promise, give, accept, condone, knowingly benefit from, or demand 
a bribe or other improper advantage, nor shall they be solicited or expected to give a 
bribe or other improper advantage to any Government, public official, candidate for elec- 
tive post, any member of the armed forces or security forces, or any other individual 
or organization. Transnational corporations and other business enterprises shall refrain 
from any activity that supports, solicits or encourages States or any other entities to 
abuse human rights. They shall further seek to ensure that the goods and services they 
provide will not be used to abuse human rights.” /d. at E(11). 
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of the environment in accordance with national standards as well as international 
agreements and principles.* 

These norms have been lauded as “a landmark step in holding businesses account- 
able for their human rights abuses ...’*° and as “... a further significant step by the 
international community to involve companies in international standard setting?’ 
However, these norms are not currently binding** and are still meeting with substan- 
tial resistance from corporate, governmental and diplomatic channels.*? Resolution 


2003/16 goes beyond voluntarism® as it incorporates implementation provisions, 


45 Id. at F(a3), G(14). Section G(14) states, “Transnational corporations and other business 
enterprises shall carry out their activities in accordance with national laws, regulations, 
administrative practices and policies relating to the preservation of the environment ... 
in accordance with relevant international agreements, principles, objectives, responsi- 
bilities and standards with regard to the environment as well as to human rights ... ? Jd. 
at G(14). 

46  Weissbrodt & Kruger, supra note 38, at 901. 


47 Carolin Hillemanns, UN Norms on the Responsibility of Transnational Corporations and 
Other Business Enterprises in Regard to Human Rights, 4 GERMAN L. J. 10 (Oct. 1, 2003). 

48 The U.N. Commission on Human Rights has indicated that the draft norms (resolution 
2003/16) adopted by the Sub-Commission, see Norms, supra at note 15, have “no legal 
standing as of November 5, 2004.” UN Examines Human Rights Responsibilities of Trans- 
national Corporations, EURACTIV, Nov. 5, 2004, at http://www.globalpolicy.org/reform/ 
business/2004/110shumanrights.htm. 

49 “Since the UN Sub-Commission unanimously adopted the UN Norms, they have been 
subjected to intensive and concerted attacks largely based on false or misleading informa- 
tion by industry bodies such as the International Chamber of Commerce (ICC), Interna- 
tional Organization of Employers (IEO), and the US Council for International Business 
(USCIB)? “The U.S. government has also opposed the UN norms... . [T]he U.S. delega- 
tion to the Commission has worked aggressively to undermine any effort aimed at estab- 
lishing more definite or substantial human rights standards for multinational companies. 
In a statement September 2004, the U.S. Mission in Geneva wrote that the U.N. Norms 
were conceptually flawed and ‘doomed from the outset; arguing that ‘[w]here human 
rights abuses are widespread they are the result of either action or inaction of States, not 
generally by private enterprises’ The U.S. also claimed that the Norms had ‘no basis in 
law: In the most recent session of the U.N. Human Rights Commission in April 2005, the 
US. Delegation voted against a resolution that appoints a special representative to simply 
examine the issues concerning business and human rights, stating that many in the U.N. 
were pursuing an ‘anti-business agenda’ and ‘human rights obligations apply to states, not 
non-state actors.” UN. Norms for Business — Taking Corporate Responsibility for Human 
Rights to the Next Level! Amnesty International USA, at 1, (last visited Mar. 10, 2008), 
at http://www.amnestyusa.org/Business_and_Human_Rights/Legal_accountability/page. 
do?i... 

so See generally Troy Rule, Comment, Using “Norms” to Change International Law: UN Hu- 
man Rights Laws Sneaking in Through the Back Door?, 5 CHI. J. INT’L L. 325 (2004). Norms 
are obligatory and signal the end of voluntarism. /d. at 328. Norms are a valuable tool for 
broadening corporate human rights obligations and expanding legal obligations. Melinda 
Ching, Amnesty International, Oral Statement at 55" Session of the Sub-Comm’n. on the 
Promotion and Prot. Of Human Rights: Human Rights Responsibilities of Transnational 
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such as unilateral monitoring, NGO involvement, state scrutiny, and provisions 
for adequate reparations." Arguably, the norms go farther than other multilat- 
eral guidelines,” such as the United Nations’ Global Compact, the Office of Eco- 
nomic Co-Operation and Development’s (OECD) Guidelines for Multinational 
Corporations,** the International Labor Organization’s (ILO) Tripartite Declaration 
of Principles Concerning Multinational Corporations, the ILO’s Labour Conventions 


Corporations and Other Business Enterprises (Aug. 8, 2003), at http://www.web.am- 
nesty.org/library/index/ENGPOL300122003, which would impose much more extensive 
obligations on corporations than existing human rights treaties. Timothy E. Deal, Senior 
Vice President, U.S. Council for International Business, Address at the Frank Hawkins 
Kenan Institute of Private Enter. Seminar: “Are Human Rights the Business of Business?” 
(Dec. 10, 2003), at http://www.uscib.org/index.asp?DocumentID=2794. 

51 Norms, supra note 15, at H, Section Hois) recommends that transnational corporations 
“adopt, disseminate and implement internal rules ... in compliance with the Norms.” /d. 
at H(1s). It also suggests the implementation of periodic compliance reports and “applica- 
tion and incorporation [of] these Norms in their contracts or other arrangements and 
dealings with contractors, subcontractors, suppliers, licensees, distributors, or natural or 
other legal persons that enter into any agreement with the transnational corporation ...” 
Id. Section H(16) recommends that transnational corporations be subject to periodic 
monitoring by the U.N. and other relevant bodies and that the monitoring be transpar- 
ent with input from stakeholders including NGOs and that transnational corporations 
shall conduct their own human rights impact studies. Jd. at H(16). Paragraph 17 calls 
upon States to “reinforce the necessary legal and administrative framework for ensuring 
that the Norms and other relevant national and international laws are implemented by 
transnational corporations ... ” Jd. At H(17). Paragraph 18 calls for reparations for those 
“adversely affected by failures to comply with these Norms” including civil and criminal 
sanctions. Jd. at H(18). 

52  Weissbrodt & Kruger, supra note 38, at 913. 

53. dd. “The Global Compact is a voluntary international corporate citizenship network 
initiated to ... advance responsible corporate citizenship and universal social and en- 
vironmental principles to meet the challenges of globalization” United Nations Global 
Compact, Corporate Citizenship in the World Economy, Human Rights, Labour, Envi- 
ronment, Anti-Corruption. http://www.un.org/Depts/ptd/global.htm. (last visited Sept. 
1, 2005). The Global Compact promotes ten principles consisting of Human Rights, La- 
bour, Environment, and Anti-Corruption. The Ten Principles, supra note 821. 

54  Weissbrodt & Kruger, supra note 38, at 913. The OECD guidelines were adopted in 
1976 in order to encourage positive contributions to the economic, social and environ- 
mental, well-being in the territories where transnational corporations conduct busi- 
ness. U.N. Dep't of Econ. & Soc. Affairs, Div. for Sustainable Dev. Initiative: OCED 
Guidelines on Multinational Enters., http://www.oecd.org/document/28/0,3343, 
en_2649_34889_2397552_1_1_1_1,00.html (last visited Apr. 3, 2010). The Guidelines are 
voluntary and thus explicitly non-adversarial. Id. 


55  Weissbrodt & Kruger, supra note 38, at 913. The Tripartite Declaration of Principles was 
designed, inter alia, to “encourage the positive contribution which multinational enter- 
prises can make to economic and social progress and to minimize and resolve the diffi- 
culties to which their various operations may give rise ...’ ILO, Tripartite Declarations of 
Principles Concerning Multinational Enters. And Social Policy, para. 2 (1977), available at 
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and Recommendations,® and the United States Department of State’s and United 
Kingdom’s Foreign and Commonwealth Office’s U.S.-U.K. Voluntary Principles on 
Security and Human Rights.5’ However, Resolution 2003/16 is still in negotiation; it 
has not been memorialized in a treaty or enshrined in customary international law 
nor has consensus been reached by all necessary parties.** It reflects a guideline for 
conduct that goes beyond voluntarism but is nonetheless “soft law:’® Soft law “starts 


http://www.ilo.org/public/english/standards/norm/sources/mne.htm (last visited Apr. 3, 
2010). 


56 See generally ILO, ILO Declarations, Int'l Labour Conventions and Recommendations 
(2001), http://www.ilo.org/public/english/comp/civil/standards/ilodcr.htm (last visited 
Sept. 1, 2005). The ILO was established by the Treaty of Versailles in 1919 for the promo- 
tion of the rights and welfare of workers. Id. (Referring to Treaty of Peace Between the 
Allied and Associate Powers and Germany, and Protocol, pt. XIII, June 28, 1919, S. Doc. 
49, 1 Bevans 43 (Treaty of Versailles). From 1919 to 2000 the ILO adopted 183 Conven- 
tions and 191 Recommendations, including eight fundamental conventions: Convention 
Concerning Forced or Compulsory Labour (No. 29), June 28, 1930, 39 U.N.T.S. 55 (Forced 
Labour Convention); Convention Concerning Freedom of Association and Protection 
of the Right to Organize (No. 87), July 9, 1948, 68 U.N.T.S. 17; Convention Concerning 
the Application of the Principles of the Right to Organize and to Bargain Collectively; 
(No. 98) 1949 96 U.N.T.S. 257 (Right to Organize and Collective Bargaining Convention); 
Convention Concerning Equal Remuneration for Men and Woman Workers for Equal 
Value (No. 100), June 29, 1951, 165 U.N.T.S. 303 (Equal Remuneration Convention); Con- 
vention Concerning the Abolition of Forced Labour (No. 105), June 25, 1957, S. TREATY 
DOC. 88-11, 320 U.N.T.S. 291; Convention Concerning Discrimination in Respect of Em- 
ployment and (No. 111), June 25, 1958, 362 U.N.T.S. 31 (Discrimination (Employment and 
Occupation) Convention); Convention Concerning the Minimum Age for Admission to 
Employment (No. 138), June 26, 1973, 1005 U.N.T.S. 297 (Minimum Age Convention); 
Convention Concerning the Prohibition and Immediate Action for the Elimination of the 
Worst Forms of Child Labour (No. 182), June 17, 1999, S. TREATY DOC. 106-5, 38 I.L.M. 
1207 (Worst Forms of Child Labour Convention). ILO, supra. 

57 See generally Human Rights First, Corporate Accountability, U.S.-U.K. Voluntary Princi- 
ples on Security and Human Rights, at http://www.humanrightsfirst.org/workersrights/ 
wrother/wr_other.htm. The U.S.-ULK. Voluntary Principles on Security and Human 
Rights were established in 2000 as voluntary principles and to provide practical guidance 
for implementation of corporate security practices and enterprises conducted abroad. 
Id. 

58 Weissbrodt & Kruger, supra note 38, at 913-4. 


59 Id. While Resolution 2003/16 is “soft law,’ the ATCA has arguably filled the gap of en- 
forceability, at least in the United States, and may serve to effectively deter corporate 
misconduct. See generally 28 U.S.C. at 1350 (2000) (Alien Tort Claims Act and Torture 
Victim Protection Act). To this extent the ACTA is “hard law.’ See generally Weissbrodt 
& Kruger, supra note 38, at 914. The status of the ATCA with regard to international busi- 
ness liability for violation of preemptory norms of human rights remains in question. In 
the case of Sosa v. Alvarez-Machain, the U.S. Supreme Court declined to establish a firm 
legal rule, ruling on the facts instead, and left open the question of the extent of corporate 
liability for human rights norms. Thus, the extent of “hard law” corporate liability, even in 
the U.S., remains inconclusive. Sosa v. Alvarez- Machain, supra note 22. 
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in the form of recommendations and over a period of time may be viewed as inter- 
preting treaties and helping to establish custom or may serve as the basis for the later 
drafting of treaties.’°° Therefore, the current enforceability of Resolution 2003/16 is 
out of reach, but on track for eventually developing into binding international law. 
Meanwhile the current version of the Resolution can be applied for Alien Tort Claims 
Act actions, inter alia, as a framework for NGO press releases concerning corporate 
responsibility, and as a context for corporate public relations” (though there are well- 
heeled corporate initiatives aimed at combating the ATCA as well). 

Efforts to fast-track Resolution 2003/16 are being undertaken by several interna- 
tional organizations including the United Nations Office of the High Commissioner 
for Human Rights in its Human Rights Resolution 2005/69, which called for the ap- 
pointment of a special representative on the issue of human rights and transnational 
corporations to establish the parameters of international oversight,®* the UN Human 
Rights Council, which continues to advocate for direct corporate responsibility for 


60 Weissbrodt & Kruger, supra note 38, at 914. 


61 See Doe v. Unocal Corp., 963 F.Supp. 880 (C.D. Cal. 1997), dismissed on motion for sum- 
mary judgment, 110 F.Supp. 2d 1294 (C.D. Cal. 2000), affd in part revd in part, 395 F.3d 
932 (9 Cir. 2002), vacated, reh’g granted en banc, 395 F.3d 978 (9 Cir. 2003), submission 
withdrawn, 403 F.3d 708 (9"" Cir. 2005); Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); 
supra notes 23, 37. Compliance with the norms of Resolution 2003/16 provides corpo- 
rations with a template to advertise corporate responsibility and adherence to human 
rights to promote a more humane public image and encourage greater consumer loyalty. 
See generally Letter From Michael Posner, Human Rights First, to Kofi A. Annan, U.N. 
Sec’y-Gen. (June 4, 2004), available at http://www.humanrightsfirst.org/workers_rights/ 
wr_other/wr_other.htm (follow “Human Rights First Raises Concerns About the U.N. 
Global Compact (06/11/04)” hyperlink under “Related Material”). 


62 In the case of Sosa v. Alvarez-Machain, many of the world’s leading business organi- 
zations (including the National Foreign Trade Council, USA*Engage, the Chamber of 
Commerce of the USA, the Organization for International Investment, the Business 
Roundtable, the American Petroleum Institute, the U.S.-ASEAN Business Council and 
the International Chamber of Commerce), filed an amicus brief arguing that the ATCA 
“increasingly interferes with foreign investment and foreign relations” (it also raises juris- 
dictional, separation of powers and failure to provide for a cause of action issues). Brief 
for the National Foreign Trade Council, et al. as Amici Curiae Supporting Petitioner, Sosa 
v. Alvarez-Machain, 542 U.S. 692(2004)(No. 03-339), 2004. WL 162760. In defense of the 
statute, human rights advocates deny that it impacts foreign investment or relations as it 
is only applicable in the most egregious conduct since, “... under current law, the ATCA 
applies only to slavery, torture, extrajudicial killing, genocide, war crimes, crimes against 
humanity, and arbitrary detention. With that objectively verifiable clarification, we are 
left with the U.S. business community’s naked position that in order to compete in the 
global economy, they need to be free from the constraints of the ATCA, which prevents 
them from using slaves and torturing workers!” Press Release, Terry Collingsworth, Int'l 
Labor Rights Fund: US Companies ask Supreme Court to Nullify ATCA, (Mar. 3, 2004), 
available at http://www.laborrights.org/press/amicus_ilrf_o304.htm. For a legal history 
of ATCA causes, see Terry Collingsworth, supra chap. I, note 32, at 678-82. 


63 Resolution 2005/69, 2005/69E/CN.4/2005/L.10/Add.17. 
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human rights abuses, drafted the proposed norms and maintains that they “reflect 
and restate existing international law” and attributes “... the entire spectrum of State 
duties under the [human rights] treaties — to respect, protect, promote, and fulfill 
rights — to corporations within their spheres of influence’”** Moreover, some private 
companies have taken steps to encourage the implementation of norms including 
corporate members of the Business Leaders Initiative on Human Rights,® and sev- 
eral NGOs such as Amnesty International encourage the implementation of binding 
international corporate norms.® 

The reformation of corporate practices acts as a pillar in the ongoing efforts to 
implement international human rights and is widely accepted by virtually all of the 
stakeholders as an indispensible component in achieving that goal. Relevant bod- 
ies of the UN, States, NGOs and activists, even corporations themselves, realize the 
need for humane corporate practices. However, while corporations currently shun 
binding norms in favor of voluntary goals, the human rights model ultimately leads 
to binding norms. This model is not a panacea that forces human behavior to its 
mandate; instead it encourages adherence by building consensus, emphasizing the 
benefits of human rights compliance, and exposing offending behavior with varying 
degrees of publicity in an effort to bring about compliance in an evolutionary model. 
The first step is to obtain a commitment from the target entity, usually a state or, 
in this case, all the stakeholders, including corporations. This initial commitment is 
voluntary and mirrors the foundational principles of the major international human 
rights treaties. Corporate voluntarism is modeled after this system and constitutes 
the first indispensible hurdle in the human rights model. Corporate actors may ini- 
tially engage voluntarism for the purposes of public relations but, as with states, it 
eventually leads to more binding norms. Once the human rights machinery begins, it 
prods corporations to live up to their broad-based claims by following the traditional 
template of self-reporting, transparency, international scrutiny and oversight, analy- 
sis of self-reported conduct and third-party reports as well as the pursuit of friendly, 
and confidential, settlement of discrepancies. Moreover, the utility of using corpo- 
rate human rights policies to impeach corporate practices reveals other benefits of 
voluntarism. In the context of lawsuits and public relations, the impeachment value 
of voluntarism is threefold: a.) impeachment of corporate neutrality arguments as 


64 Report of the Special Representative of the Secretary- General on the Issue of Human Rights 
and Transnational Corporations and Other Business Enterprises, Business and Human 
Rights: Mapping International Standards of Responsibility and Accountability for Corpo- 
rate Acts, supra at note 15, at 12. 

65 See Business Leaders Initiative on Human Rights, at http://www.blihrorg/. This orga- 
nization is modeled after the Business Leaders Initiative on Climate Control and was 
created in 2003 and is chaired by Mary Robinson and includes participation by 13 com- 
panies: ABB Ltd., Barclays PLC, MTV Networks Europe, National Grid plc, Novartis 
Foundation for Sustainable Development, Novo Nordisk, The Body Shop International 
plc, Hewlett-Packard Company, StatoilHydro, Gap Inc., Alcan Inc., AREVA, Ericsson, 
General Electric and the Coca-Cola Company. 


66 See Ching, supra note 50. 
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incompatible with human rights principles; b.) impeachment of offending corporate 
conduct and; c.) impeachment of corporate arguments against making norms bind- 
ing. Voluntarism therefore binds corporations by their own admissions, impeaches 
offending behavior, renders arguments against Resolution 2003/16 and the ATCA as 
hypocritical, eliminates recourse to traditional intellectual moorings, and creates an 
atmosphere and infrastructure of rules that in the long run eschews the commission 
of atrocities and results in binding international law. Despite questions of sincerity, 
corporate accountability has moved beyond the primitive jurisprudence of nihilism 
and begun to embrace corporate responsibility. 


The Extraction Industry 


Yet, in spite of the greater weight of shifting corporate practices and trends, some 
industry sectors seem immune to change and continue to cling to outmoded justifi- 
cations (such as economic determinism) and other rationale for exempting corporate 
behavior from human rights oversight. Chief among the corporations that seem most 
resistant are those in the so-called extraction industry.” Mining, oil and natural gas 
extraction are among those business enterprises that are at the root of many of the 
allegations of atrocious crimes and who frequently benefit from collaborations with 
degenerate national leaders willing to engage in the types of conduct that fall within 
the ambit of the ICC. Blood diamonds, out-of-control security forces, environmen- 
tal disasters without benefit of legally enforced remediation, conscripted labor, mass 
murder and rape, torture and genocidal practices against indigenous peoples have all 
been attributed, either directly or indirectly, to corporate enterprises in the extrac- 
tion industries. 

While there are many industries that are more or less hostile to the ICC, one 
reason the extraction industries are most likely to be at odds with accepted human 
rights norms is the nature of their work and the regions in which they exploit natu- 
ral resources. These corporations often extract raw resources (or receive smuggled 
resources) from developing countries and have nothing at stake with respect to the 
indigenous populations or societies. Often, these states are not only desperately poor 
but also infested with government corruption and internal civil and martial strife. 
Foreign extraction corporations are not seeking to build stable communities because 
hiring draconian security forces is usually cheaper. Sometimes they sub-contract the 


67 Other business sectors (such as the pharmaceutical and security sectors) rival the extrac- 
tion industry’s resistance. Those which engage in massive outsourcing also violate many 
human rights, particularly international labor law standards and economic, cultural and 
social human rights. See generally Villeda v. Fresh Del Monte Produce, Inc., 305 F. Supp. 
2d 1285 (S.D. Fla. Dec. 12, 2003); Arias v. DynCorp., No. 1:01CVo1908 (RWR) (D.D.C. 
2001), available at http://www.laborrights.org/projects/corporate/dyncorp/dyncorp- 
complaint.doc; Sinaltrainal v. Coca-Cola Co., 256 F. Supp. 2d 1345 (S.D. Fla. 2003), Estate 
of Rodriguez v. Drummond Co. Inc., 256 F. Supp. 2d 1250 (N.D. Ala. 2003); In re South 
African Apartheid Litigation, 346 F. Supp. 2d 538 (S.D.N.Y. 2004); Abdullahi v. Pfizer, Inc., 
No. 01 Civ. 8118 (WHP), 2005 WL 1870811 (S.D.N.Y. Aug. 9, 2002); Sarei v. Rio Tinto, 221 
F. Supp. 2d 1116 (C.D. Cal. 2002). 
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actual collection of resources to war-lords or others and turn a blind eye toward the 
means employed. Other times, when a large corporate presence is necessary, they 
refuse to train and enlist the best and the brightest of the native populations and rel- 
egate the locals to menial labor. Corporations typically import relevant management 
and technical assistance,® lest they risk the loss of precious intellectual property. 
Many of the enterprises, such as constructing pipelines, do not require a significant 
long-term presence of the corporation, so building local economic stability is not 
perceived as a particular benefit. Moreover, extraction is by nature exploitative and 
arguably most efficiently performed when done mechanically without recourse to 
humane considerations. Many extraction companies adopt a Machiavellian corpo- 
rate culture which doesn’t allow for acknowledging corporate wrong-doing® and 
which continues to cling to outmoded and hypocritical, even Cold War-style, intel- 
lectual rationalizations for complicity in wrongdoing.” 

This corporate culture is distinct from other major industries as the benefits 
for establishing peaceful prosperous communities in developing nations is of little 
importance to their business plan. The most frugal means of extraction is favored, 
so economic determinism is not practical, as comparatively low wages will always 
preclude the development of a middle class and the extraction industry corporate 
presence in country will be modest and ensure little economic change and under its 


68 International protections for intellectual property include a series of instruments dating 
back to the Paris Convention for the Protection of Industrial Property of 1883 to the more 
recent Agreement on Trade Related Aspects of Intellectual Property (TRIPs) of 1995 and 
beyond. For a discussion of the history of intellectual property protections see Michael 
Blakeney, The International Protection of Industrial Property: From Paris Convention to 
the TRIPS Agreement, WIPO [World Intellectual Property Organization] National Semi- 
nar on Intellectual Property, Cairo, February 17 2003, WIPO/IP/CAI/1/03/2. 

69 Inthe matter of Doe v. Unocal Corp., supra note 21, and in spite of its negotiated settle- 
ment of a ATCA case (in which the federal judge denied plaintiff’s motion to dismiss) 
and the Defendant settled the first ATCA case ever against a corporation for human 
rights abuses in a foreign jurisdiction, Unocal stated that it, “reaffirms its principle that 
the company respects human rights in all of its activities ...” Unocal Corp., Human Rights 
and Unocal: A Discussion Paper, at http://www.unocal.com/responsibility/humanrights/ 
index.htm (last visited Sept. 9, 2005) (subsequently removed from Unocal website). 


70 In the Unocal example, the corporation did not develop its human rights policy paper 
until after the publication of the abuses in Burma/Myanmar and the filing of the legal 
complaint by a group of NGOs. The policy paper asserts that, “the main difference be- 
tween our activities in other countries decades ago and in Myanmar now, is that Myan- 
mar has become highly politicized, even though our approach has remained the same,” 
(emphasis added), Jd. Thus, Unocal continues to justify and refuses to acknowledge pre- 
vious wrongdoing and writes all controversy off as “politicization” Moreover, Unocal 
continued to embrace outmoded justifications for its actions. It issued a statement that, 
“Unocal ... has a legal and ethical obligation to remain politically neutral,’ [d. This expla- 
nation was from a company that was actively engaged in economic intervention by liter- 
ally partnering with the despotic government, and whose profits were greatly enlarged 
by the use of conscripted labor and the theft of property and destruction of villages and 
crops belonging to (subsistence farming) indigenous peoples. 
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business model (e.g. partnering with local government) the economic benefit will 
not inure to the lower classes. In some cases, internal strife actually enables greater 
smuggling synergies and cheaper corporate access to natural resources. Moreover, in 
the highly competitive extraction industry, corporate ethical practice standard set- 
ting seems to have a low priority and is lost in the rush to locate and extract the next 
rich vein of resources. Thus, to the extraction industries, the issues of economic de- 
terminism and the development of stable and prosperous indigenous communities is, 
perhaps, of less importance than it is to other industries. 

Not surprisingly, the extraction industries have exhibited the greatest resistance 
to corporate voluntarism and the eventual imposition of internationally binding cor- 
porate norms. Virtually no major U.S. petroleum or natural gas company has signed 
on to the Global Compact,” while thousands of other national and transnational cor- 
porations have publicly committed to its ten principles. Among the vocal corporate 
opponents of the application of the ATCA to corporate tortfeasors was the American 
Petroleum Institute.” It assisted in drafting and arguing the amicus brief in the Sosa v. 
Alvarez-Machain case which called for the nullification of the ATCA.” Even internal 
corporate policies adopted by many companies, which try to suggest human rights 
sensitivity, continue to contradictorily extol corporate neutrality justifications, giv- 
ing them free license regardless of seemingly self-serving corporate policies to the 
contrary.” As Terry Collingsworth observes, “Unless these companies are misrepre- 
senting their compliance with their own standards, their assertion that the ATCA is 
a hindrance to their economic competitiveness is simply incredible’ 

Moreover, the recalcitrance of these corporations is manifest in the examples of 
their own non-compliance with currently recognized international human rights 
norms. In Africa, South East Asia, South America and other locations, complicity 
in grave human rights abuses by the mining, oil and natural gas industries is com- 
monly acknowledged and those countries with some of the richest natural resources 
continue to have the greatest levels of poverty and internal strife. Yet, the extrac- 
tion industries continue to celebrate their indispensible role in the U.S. economy and 
maintain a stranglehold on U.S. government policy. 

In his controversial 1995 book, Golden Rule: The Investment Theory of Party Com- 
petition and the Logic of Money-Driven Political Systems, Thomas Ferguson postu- 
lates that “... all the issues ... are critically important not only to voters, but to well- 
organized investor blocs, businesses, and industries. And it is another simple fact 


71 ‘There is evidence that the U.S. oil and natural gas extraction industry foresaw what they 
perceived as the negative direction of human rights voluntarism and resisted. Of over 
2000 companies belonging to the Global Compact no USS. oil or natural gas company, 
except for Amerada Hess Corporation, is a member. Global Compact, at http://www. 
unglobalcompact.org (follow “Search Participants” hyperlink) (last visited Apr. 3, 2010). 


72 See Brief for the National Foreign Trade Council et al. as Amici Curiae Supporting Peti- 
tioner, Sosa v. Alvarez-Machain, 542 U.S. 692 (2004) (No. 03-339), 2004. WL 162760. 


73 «Id. 
74  Collingsworth, supra chap. I, note 32. 
75 Id. at 671. 
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that many such groups invest massively in candidates’”” Ferguson concludes that 
the ordinary voters’ “... influence on state policy is highly variable and uncertain. 
In a political system like that of the United States, the costs associated with control 
of the state effectively screen out the bulk of the electorate from sustained political 
intervention. Accordingly ... power passes ineluctably to relatively small groups of 
major investors. And political changes are usually — but not always — intimately in- 
volved with shifts in the balance of power among these large investors.” Regardless 
of the extent to which this theory accurately or inaccurately reflects the U.S. political 
dynamic, few could plausibly deny that major corporate political contributors exert 
influence on government policy. 

Extraction industry representatives were deeply embedded in the Bush adminis- 
tration. Besides the President’s own prior [failed] experience in the oil industry” and 
the Vice-President’s prior experience as CEO of Halliburton, the world’s largest oil 
services company,” the Secretary of State, Condoleezza Rice, a former member of the 
board of directors for the Chevron oil company,*? actually had a 129,000-ton Chev- 
ron oil tanker named after her.* Additionally, other administration personnel with 
ties to the extraction industries included Gale Norton, Interior Secretary,” Spencer 
Abraham, Energy Secretary, and Don Evans, Commerce Secretary,** to name only 
a few. These ties tend to shape government policy and practice along the lines most 
favorable to their industry and in step with their corporate philosophy. For instance, 
in determining the government role in encouraging and financing alternative energy 
initiatives, former ExxonMobil CEO Lee Raymond, despite obvious professional and 


76 THOMAS FERGUSON, GOLDEN RULE: THE INVESTMENT THEORY OF PARTY COMPETI- 
TION AND THE Loaic OF MONEY-DRIVEN POLITICAL SYSTEMS 8 (1995). 


77. ~Idat 87. 

78 Catherine Baldi, Machine — petroleum executives in the Bush Administration — Brief Ar- 
ticle, 2001, NEW INTERNATIONALIST MAGAZINE, available at http://findarticles.com/p/ 
articles/mi_mOJQP/is_2001_June/ai_75833146/print (last visited Mar. 15, 2008). 

79 ~—s CMI. 


80 Carla Marinucci, Chevron Redubs Ship Named for Bush Aide, Condoleezza Rice Drew 
too Much Attention, SAN FRANCISCO CHRONICLE, May 5, 2001, p.A-1 at http://www. 
sfgate.com/cgi-bin/article.cgi?file=/c/a/2001/05/05/MN223743.DTL (last visited Mar. 15, 
2008). 


81 = Id. 


82 Secretary Norton was formerly a corporate attorney with ties to energy corporations 
including lobbyists from the coal and mining industries and she is purportedly an advo- 
cate of “wide-open” oil drilling in the Arctic National Wildlife Refuge and in the Rocky 
Mountains. She was Attorney General of Colorado from 1991-98. See Baldi, supra note 
78, at 1. 

83 Id. Mr. Abraham was a former Senator from Michigan who had advocated for the aboli- 
tion of the Agency he was later to head up. As a Senator, he advocated for eliminating the 
federal gasoline tax, cut research into renewable energy and fought to limit fuel efficiency 
in sport utility vehicles. /d. at 2. 


84 Id. Don Evans was the former CEO and Chairman of the Colorado-based oil company, 
Tom Brown, Inc., and was on the board of Sharp Drilling, an oil based contractor. Id. at 2. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


244 Chapter 6 


philosophical conflicts of interest, was tasked with leading a study to determine “the 
potential contribution of conservation, efficiency, alternative energy sources, and 
technology advances” to energy needs and “the potential long term impact of alter- 
native energies that are plentiful, affordable, reliable and transportable”** Moreover, 
ExxonMobil and other corporate personnel have strenuously lobbied the President 
to maintain an adversarial role with regard to the Kyoto Accords** and even deny 
(man-made) global warming, despite well established international consensus among 
scientists with regard to its existence and dangers.*” Another example of the Bush 
administration’s ties to the oil industry was its appointment and subsequent defense* 
of Philip A. Cooney as Chief of Staff of the Council on Environmental Quality. Mr. 
Cooney, formerly a lobbyist for the American Petroleum Institute, made national 
headlines in 2005 when he resigned after it was discovered that he, although lacking 
applicable scientific expertise, had unilaterally altered scientific reports dealing with 
climate change in a manner that cast doubts on the link between greenhouse gas 
emissions and rising temperatures. Shortly after his resignation, he was hired as an 
executive for ExxonMobil. “Some climate scientists and environmental campaigners 
said Mr. Cooney’s quick shift from White House to Exxon was evidence of a near- 
seamless relationship between the Bush administration and the oil industry. ‘Perhaps 
he won't even notice he has changed jobs; said David G. Hawkins, who directs the 
climate center at the Natural Resources Defense Council, a private environmental 
group.’ A few years earlier, President Bush had stated, “There’s no such thing as be- 
ing too closely aligned to the oil business° 


85 Steve Kretzmann, Foxes, Henhouses, and Lee Raymond, O1L CHANGE INTERNATIONAL, 
Oct. 24, 2006, at http://priceofoil.org/2006/10/24/foxes-henhouses-and-lee-raymond/ 
(last visited March 15, 2008). 

86 John Vidal, Revealed: How Oil Giant Influenced Bush, White House Sought Advice from 
Exxon on Kyoto Stance, THE GUARDIAN, June 8, 2005, available at http://www.guardian. 
co.uk/news/2005/jun/o8/usnews.climatechange (last visited March 17, 2008) 


87. According to the Intergovernmental Panel on Climate Change (IPCC), a scientific in- 
tergovernmental body set up by the World Meteorological Organization (WMO) and 
the United Nations Environmental Programme (UNEP), concluded in its 2007 Synthesis 
Report that, “warming of the climate system is unequivocal, as is now evident from the 
observations of increases in the global average air and ocean temperatures, widespread 
melting of snow and ice and rising global average sea level” Lenny Bernstein et al., JPCC 
Fourth Assessment Report (AR4) Synthesis Report, IPCC, Nov. 12, 2007, p. 30 at http:// 
www.ipcc.ch/ (follow “AR4 Synthesis Report” hyperlink; then follow “full report” hyper- 
link) (last visited Feb. 15, 2009) [hereinafter IPCC Report). 

88 Ex-Oil Lobbyist Quits White House Job: Official Reportedly Edited Warming, Emissions 
Link, MSNBC News SERVICE REPORT, June 11, 2005, at http://www.msnbc.msn.com/ 
id/8137646/from/ET/ (last visited March 21, 2008). 

89 Andrew C. Revkin, Ex-Bush Aide Who Edited Climate Reports to Join ExxonMobil, N. 
Y. TIMES, June 15, 2005, at http://www.nytimes.com/2005/06/15/science/14.cnd-climate. 
html?_r=1&oref=slogin (last visited March 21, 2008). 


90 Ron Stodghill I, Pump Up the Volume, CNN.com and Time, June 26, 2000, at http:// 
www.cnn.com/ALL/POLITICS/tome/2000/06/26/pump.html. 
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In recent years, U.S. government policy has been in lock step with industry of- 
ficials (in the John Doe v. Unocal case government lawyers filed an amicus brief sup- 
porting the defendant’s motion to dismiss).” In the Sosa v. Alvarez-Machain case the 
government argued the inapplicability of the ATCA.” Moreover, “in the case of Doe 
v. Exxon Mobil, William H. Taft IV, the Legal Advisor for the U.S. State Department, 
responded to a request for information by the trial judge and stated, ‘adjudication 
of this lawsuit at this time would in fact risk a potentially serious adverse impact on 
significant interests of the United States ..’? This posture has been characterized as 
“need[ing] to have the flexibility to tolerate the commission of human rights abuses 
by corporations in order to promote their foreign policy [of encouraging robust in- 
vestment].’%* In each of these cases industry representatives have called upon govern- 
ment agencies to intercede in order to continue unfettered business practices. 

One indicator of oil and gas industry control on government policy (as well as the 
targets of influence) can be seen by the campaign contributions they make to public 
office holders. Naturally, lobbyists in the energy sector make campaign contribution 
decisions on a variety of factors, but the underlying motive of reduced oversight of 
corporations and limited corporate liability seems to be a common denominator. As 
of March 3, in the 2008 Congressional election cycle the oil and gas industry sectors 
had donated a total of $8,439,444 to Congressional candidates from both houses. Re- 
publicans, at $6,088,080, have received approximately two and a half times the dona- 
tions of Democrats at $2,350,889. In the 2000 Presidential election cycle Governor 
George W. Bush received almost 14 times as much, or $1,949,601 from the oil indus- 
try, as his opponent former Vice-President Al Gore who received $142,014.°° These 


91 Brief for the United States of America as Amicus Curiae Supporting Petitioner, Doe v. 
Unocal Corp., 395 F.3d 932 (9'" Cir. 2002), vacated, reh’z granted en banc, 395 F.3d 978 
(9" Cir. 2003), submission withdrawn, 403 F.3d 708 (9 Cir. 2005) (Nos. 00-56603, 00- 
56628), at http://www.unocal.com/myanmar/suit-fed.htm (follow “U.S. Government” 
hyperlink). 

92 See Sosa v. Alvarez-Machain, 542 U.S. 692, 712 (2004). 


93 Letter from William H. Taft IV, the Legal Advisor, U.S. State Department, to the Honor- 
able Louis F. Oberdorfer, U.S. District Court for the District of Columbia, Trial Judge for 
Doe v. ExxonMobil, Case No. 01-CV-1357 (DDC) (July 29, 2002), at http://laborrights. 
org (follow “News and Press” hyperlink: then follow “State Department Opinion Regard- 
ing ExxonMobil Litigation (PDF)” hyperlink), see as cited in Kielsgard, supra note 5, at 
209. 

94 See generally Interview by Amy Goodman of Sandra Coliver, Executive Director, Center 
for Justice and Accountability, on-air with Democracy Now! (Dec. 16, 2004), available 
at http://www.democracynow.org (enter Sandra Coliver under “search for” archives’; 
then follow “Unocal Settles Landmark Human Rights Case with Burmese Villagers” hy- 
perlink). 

95 Oil and Gas: Money to Congress, THE CENTER For RESPONSIVE PoLirtics, 1, at http:// 
www.opensecrets.org/industries/summary.asp?Ind=Eo1i&recipdetail=A&sortorders ... 
(last visited Mar. 21, 2008). 


96 ©Presidential Races, O1L CHANGE INT'L at http://oilmoney.priceofoil.org/federalRac- 
eGraph.php (last visited Mar. 21, 2008). 
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figures are very close to the 2004 Presidential election cycle contributions where 
President Bush received slightly more than 14 times as much, or $2,649,725, than 
the challenger Senator John Kerry who received $184,037. While clearly weighted 
in favor of Republicans, contributions from the oil and gas sector are also weighted 
in favor of incumbents,” and suggest a willingness to engage Democrats if they are 
favored to win. By March 3, 2008 the Hillary Clinton presidential campaign had re- 
ceived $ 267,150 in oil contributions, the Barack Obama campaign had received $ 
128,290 and the John McCain campaign had received only $229,685. Of course, 
these numbers reflect contributions made during the primary season only (and only 
from the oil industry, not gas company contributions) and are therefore inconclusive. 
Nonetheless, the overall Republican and incumbent bias in oil and gas campaign 
contributions is unmistakable. 

The hold of this industry on U.S. politics is not likely to dissipate absent fairly sub- 
stantial changes and the public office holders of both parties will continue to be, in 
varying degrees, beholden to them.” For the moment real change in U.S. policy may 
be unlikely while these corporations continue to exert such influence. Moreover, con- 
trary to emerging human rights trends in other corporate sectors, these industries 
seem to be polarized against liberalizing trends in international corporate oversight 
or even review of jus cogens allegations and are specifically against U.S. acquiescence 
in the Rome Statute. They fear that, like the ATCA or other restraints on corporate 
activity, the fulfillment of the Rome Statute may interfere with their business models 
and render the U.S. government powerless to protect them (either from ICC pros- 
ecutions of relevant personnel or from the resultant public relations fallout). Thus, 
while these corporations continue to exert high levels of influence, government pol- 
icy toward the ICC is unlikely to change. This sector is among the more formidable 
opponents of U.S. ratification of the Rome Statute. 


Shifting From the Carbon-Based Model 


Yet, if the political influence of the extraction industries were to wane, the opposition 
to the International Criminal Court would be arguably crippled. This waning influ- 
ence could come about as a result of two developments. The first is the election of 
larger Democratic majorities in the Congress with office holders who are not as com- 
mitted to the extraction industry as previous Republican majorities. According to 
the Center for Responsive Politics, and in spite of the Democrats gaining majorities 


97. Oiland Gas, supra note 95. 


98 Presidential Races, supra note 96. Early in the 2008 democratic primary, Hillary Clinton 
was the front runner. 


99 ~=In response to the sharp spike in oil costs in 2008, House Republicans blocked efforts 
to impose a windfall tax on big oil which called for a 25 percent tax on any “unreason- 
able” profits of the five largest U.S. oil companies who combined had made $36 billion 
in the first quarter of 2008. Josef Hebert, Senate GOP Blocks Windfall Taxes on Big Oil, 
A.P, June 10, 2008, available at http://news.yahoo.com/s/ap/20080610/ap_on_go_co/ 
congress_oil_profits. 
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in both houses of Congress, eighty-four percent of the political contributions made 
by the oil and gas companies in the 2006 congressional elections went to Republican 
candidates,*°° and the top 20 recipients of funds from oil and gas companies in Con- 
gress were Republicans.’ Additionally, the election of an administration which is 
not tied into the industry would diminish their hold and signal a retreat from policy 
positions advanced by the extraction industries. Of course a new ticket from either 
party would probably have diminished the influence of the extraction industry as 
compared with the Bush administration,’ but the election of Barack Obama signals 
a substantial drop in overall influence. 

The second development may come about as a consequence of imminent changes 
in the industry itself. In EARTH: The Sequel, authors Fred Krupp and Miriam Horn of 
the Environmental Defense Fund*® describe changing economic models and state, “A 
revolution is on the horizon: a wholesale transformation of the world economy and 
the way people live ... . It is developing amid the political, economic, and technologi- 
cal equivalent of the perfect storm: worldwide concern about the enormous threat of 
greenhouse gases, growing realization that we are prisoners of petroleum — hostage 
to the unstable, sometimes hostile, regimes that control the supplies of crude oil and 
natural gas — and, finally, huge and accelerating advances in technology that make 
possible unprecedented breakthroughs in how we make and use energy.” In the 
book Apollo’ Fire: Igniting America’s Clean Energy Economy, authors Bracken Hen- 
dricks and former U.S. Congressman Jay Inslee compare the coming transition to the 
clean energy economy with the challenges faced in the 1960's space program.’*> These 
authors contend that the transition to a clean energy economy is no more difficult 
than past challenges the United States has successfully overcome and, despite pro- 
jected economic birth pangs, the green industries will yield substantial opportunity: 
“... solving our crises of climate change and oil dependence can create tremendous 
opportunity for America and the world, not only by avoiding the severe economic 
harm of climate disruption, but also by driving new investment into local and met- 
ropolitan economies, increasing social justice and reducing economic disparity by 


100 Republicans, incumbents receive large majority of oil lobby cash, THE Raw Story, May 
24, 2006, at http://www.rawstory.com/news/2006/Republicans_incumbents_receive_ 
large_majority_of ... (last visited Mar. 18, 2008). 

101 Id. 

102 Id. 


103. The environmental defense fund is dedicated to improving environmental conditions 
and was founded in the 1960’s by a group of scientists. Its mandate consists of working 
with businesses, governments and communities to facilitate practical solutions to envi- 
ronmental problems. Environmental Defense Fund, An Uncommon Approach to Envi- 
ronmental Issues,at http://www.edf.org/page.cfm?taglD=337 (last visited Sept. 15, 2008). 

104. FRED Krupp & MIRIAM Horn, EARTH: THE SEQUEL 3 (2008). 


105 JAY INSLEE & BRACKEN HENDRICKS, APOLLO’S FIRE: IGNITING AMERICA’S CLEAN EN- 
ERGY ECONOMY (2008). 
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creating new career ladders and skilled domestic jobs across the economic 
spectrum,”°° 

In the event the United States experiences a “green revolution,’ which many com- 
mentators describe as inevitable, the extraction industries’ influence will wane and 
be forced to retreat from its current ideology. Withdrawal from the carbon-based 
economy, widespread reliance on renewable resources and a greatly reduced demand 
for conventional fuels will drastically alter the business model of current energy gi- 
ants and force them to embrace the new technology or, following the early example 
of many of the U.S. tobacco companies,’ invest in other unrelated industry sec- 
tors. The decline in demand for oil and natural gas and the repositioning of energy 
corporations in green technologies or other industry sectors will facilitate a decline 
in the resource wars. It will effectively undercut the need to compete for resources 
often under the control of corrupt national leaders and thus, remove the industry- 
wide motive to oppose the International Criminal Court. Moreover, once the current 
energy behemoths have transitioned to other industries, they will be subject to the 
same human rights policies and practices (currently fueled by corporate voluntarism) 
notably absent in the extraction industries, and be held in accordance with (new) 
“industry standards’ 

Some energy corporations are already embracing the “green revolution” [such 
as British Petroleum (BP)] and have become industry leaders in this new emerging 
field°* Others have retreated from their previous positions, as illustrated by Shell 
Oil’s statements calling for controls of CO2 emissions to reduce the threat of global 


106 Id. at17. 


107 Many large tobacco corporations leveraged into different industries as negative health 
risks associated with tobacco smoking became prevalent beginning in the 1960’s. Reyn- 
olds tobacco began diversifying in the 1960's and 1970’s and by 1985 had acquired Nabisco 
Brands and though some of the industry shift has been toward smokeless tobacco prod- 
ucts and demand overseas, many companies such as Diageo, Seagram’s and Burger King 
have been bought by tobacco corporations as they adapt to an increasingly hostile US. 
market. See generally, E. A. Horrigan Jr. & J. T. Wilson, R. J. Reynolds, A Perspective on 
the Mission and Strategic Direction of R. J. Reynolds Industries, Inc. and a Summary of 
the Corporate Plan for 1985 Through 1987, January 17, 1985, Bates No. 505169187/9200. 
As reported in The Deal Weekly, “Steve Ralson, a senior research analyst at Zachs.com, 
says tobacco companies, once focused primarily on cigarettes, are like old-time buggies 
in that they are part of an industry in a steady decline. “The buggy bus used to be a very 
growing and prosperous industry back in the 1800’s, but things changed; he said” Cheryl 
Meyer, Out of the Smoke, THE DEAL WEEKLY, Voice of the Deal Economy, Sept. 12, 2008, 
at http://www.thedeal.com/newsweekly/features/out-of-the-smoke.php (last visited Sept. 
15, 2008). Though the discussion was dealing with the switch from cigarettes to smokeless 
tobacco products the movement to non-tobacco products in the industry is undeniable. 


108 British Petroleum has maintained a leadership role in the emerging solar technologies 
and it self-reports that it is one of the world’s largest solar companies with over 30 years 
of experience, installations in 160 countries and manufacturing facilities in the United 
States, Spain, China and Australia, and has over 2200 employees. BP Solar, available at 
http://www.bp.com/sectiongenericarticle.do?categoryld=9071&contentId=7038231 (last 
visited Sept. 15, 2008). 
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warming, and “Exxon|[Mobil] ... drop[ping] some of its support for groups question- 
ing global warming science:"°? This necessity is driven by several factors including 
the increasing difficulty of tapping into and extracting oil. In his book, The End of Oil: 
On the Edge of a Perilous New World, Paul Roberts explains: 


My point here is not simply that the modern energy economy should be changed but that 
we no longer have a choice in the matter: the system is already changing, and not always 
for the better. Everywhere we look, we can see signs of an exhausted system giving way 
messily to something new: oil companies quietly reengineering themselves to sell natural 
gas; governments scrambling to develop, or at least understand, the ‘hydrogen economy;’ a 
desperate search for new oil fields; rising tensions between energy producers and import- 
ers; diplomatic skirmishes over climate policy; and the frightening energy race between 
countries such as Japan and China to secure access to the last big oil and gas in Siberia, 
Kazakhstan, and the Middle East."° 


Indeed, though they currently represent a huge market share in the world economy, 
the extraction industries are facing profound changes in the way they will be doing 
business and corollary shifts in regulatory and oversight concerns. Like global warm- 
ing itself, these economic trends away from our conventional carbon-based economy 
are no longer credibly deniable. 

On his way to the Earth Summit in Rio de Janeiro in 1992, then-President George 
H. W. Bush stated that the “American way of life is not negotiable” — implying that the 
U.S. would not agree to economic austerity commitments or a diminution in its stan- 
dard of living. This perspective bled through in the U.S. refusal to ratify the Kyoto 
Accords. President George H. W. Bush reflected an opinion that efforts to stem global 
warming would be ineffective if other states (which refused to commit) would render 
US. efforts useless, and reducing greenhouse gases would require such an economic 
burden as to impact the standard of living of the average American.”” In the succeed- 
ing decades additional data has garnered greater scientific consensus on the reality 


109 Jeffrey Ball, ExxonMobil Softens its Climate-Change Stance, WALL ST. J., Jan. 11, 2007, at 
http://www.post-gazette.com/pg/07011/753072-28.stm, as cited in INSLEE & HENDRICKS, 
supra note 105, at 7. 

110 «6=PauL ROBERTS, THE END OF OIL: ON THE EDGE OF A PERILOUS NEW WORLD 8 
(2005). 

111. Chris Clugston, Overextension: Our American Way of Life is Not Sustainable, CULTURE 
CHANGE, Sept. 24, 2007, at http://culturechange.org/cms/index.php?option=com_cont 
ent&task=view&id=124&Itemid ... (last visited Feb. 15, 2009). 


112 Fears that adherence to global environmental initiatives have also been voiced by Presi- 
dent George W. Bush who claimed in 2005 that adhering to the Kyoto treaty would have 
“wrecked” the U.S. economy. Bush: Kyoto Treaty Would Have Hurt Economy, President 
Condemns Climate Change Treaty, Dependence on Middle East Oil, AP, June 30, 2005 at 
http://www.msnbc.msn.com/id/8422343/ (last visited Sept. 15, 2008). 
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of global warming, and that its grave consequences require immediate remediation 
regardless of the failure of other nations to act. Moreover, modern innovation has 
made clean energy technology conversion more practical. However, the conversion 
is still very expensive. Authors Hendricks and Inslee, supra, concede the need for 
a substantial government financial commitment akin to the budget for the Apollo 
space program in the 1960's and cite The Stern Review: The Economics of Climate 
Change which maintains, “Climate change presents a unique challenge for economics. 
It is the greatest and widest-ranging market failure ever seen’”"* During a Senate Sub- 
Committee hearing entitled “Dangerous Exposure: The Impact of Global Warming on 
Private and Federal Insurance,’ Senator Susan Collins (R-Maine) stated: 


The rapidly mounting evidence of climate change depicts a threat that extends even beyond 
vital environmental and social concerns. Global warming also threatens to burden consum- 
ers and taxpayers with billions of dollars in added costs as insured losses from floods and 


storms cause increases in federal spending and insurance premiums.” 


The Stern report estimates an eventual loss of as muchas 5 to 20 percent in economic 
output but maintains that mitigation before the fact could head off that loss at a cost 
of as little as 1 percent of GDP.”° Hendricks and Inslee further maintain that the in- 
crease in “green industry” jobs and growth in those sectors would not only mitigate 
the economic effects of global warming but eventually show growth over current 
markets and provide a far more stable economic order.” 


Economic Instability: Driving the Paradigm Shift 


The optimism of the green movement is manifest. However, it may not take into 
account the severe economic downturn the U.S. economy has suffered during the 
stewardship of the George W. Bush administration and the wide-ranging economic 
consequences to come. The U.S. is currently in a state of financial crisis. Market con- 


113. See generally IPCC Report, supra note 87. Moreover, most scientists have concluded that 
the immediate consequences of global warming are far more serious than previously 
anticipated. They cite that the ice caps are melting at a faster rate than expected and that 
once the ice begins to melt it melts at an increasingly destructive rate rather than at a uni- 
form pace. The irrefutable and highly visible effects of global climate change can be seen 
in the documented retreat of glaciers worldwide including in the Polar ice caps as well 
as the loss of snow from the peak of the famed Mt. Kilimanjaro and the recently opened 
Northwest Passage, once a mythical route now a reality. 

114. SIR JOHN NICHOLAS STERN, THE STERN REVIEW: THE ECONOMICS OF CLIMATE 
CHANGE (2006), at http:/www.hm-treasury.gov.uk/independent_reviews/stern_review_ 
economics_climate_change/stern_review_report.cfm 

115 Dire Economic Consequences of Global Warming for Insurers, Taxpayers, the Nation, 
COMLINKS INTELLIGENCE News, April 19, 2007 at http://www.comlinks.com/polintel/ 
pio70419.htm (last visited March 26, 2008). 
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117 See generally INSLEE & HENDRICKS, supra note 105. 
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ditions consist of massive, perhaps unprecedented devaluation of the U.S. dollar, a 
long-standing and growing U.S. trade deficit, an impossibly high national debt of 
approximately 9.4 trillion dollars,"* up from 1 trillion dollars in 1980 and 4 trillion 
dollars in 1992,"° and a substantial real estate slump with unheard-of numbers of 
foreclosures stemming largely from subprime mortgages.” Inflation is on the rise,” 
despite efforts of the Federal Reserve to minimize it, and oil prices nearly tripled in 
a few scant years, then dropped by half in an unpredictably volatile market. The U.S. 
stock market endures dramatic shifts and fluctuations as diaphanous efforts are un- 
dertaken to bolster it including corporate management strategies that sell out long- 
term financial security and growth for short-term profits in order to show temporary 
gains on quarterly stock reports,** government policies including dropping prime 
interest rates,’ drastic cuts in corporate taxes,’** and providing extra tax rebates to 


118 Treasury Direct: Debt to the Penny, at http://www.treasurydirect.gov/NP/BPDLogin? 
application=np (last visited March 26, 2008). 

119 Susan J. Douglas, Debt: Our 9 Trillion Pound Gorilla, March 25, 2008, at http://www.in- 
thesetimes.com/article/3573/debt_our_9_trillion_pound_gorilla/ (last visited March 28, 
2008). 


120 According to Realty Trac’s 2007 U.S. Foreclosure Market Report, reports 2,203,295 fore- 
closure filings in 2007, up more than 75% from 2006 and that more than 1% of all U.S. 
households were in some stage of foreclosure. LS. Foreclosure Activity Increases 75 Per- 
cent in 2007, REALTY TRAC, Jan. 29, 2008, at http://www.realtytrac.com/ContentMan- 
agement/pressrelease.aspx?ChannelID=9&ItemID5= ... (last visited Sept. 15, 2008). 


121 According to figures released in mid 2008, U.S. inflation accelerated at its fastest pace in 
17 years with were more than 5% higher then a year earlier. US Inflation Quickest in 17 
Years, BBC NEws, July 16, 2008, at http://news.bbc.uk/go/pr/fr/-/2/hi/business/7509729. 
stm (last visited Sept. 15, 2008). The unemployment jumped to 6.1 % for August 2008. 
Dean Baker, Jobless Rate Soars to 6.1 Percent, 84,000 Jobs Lost, Sept. 5, 2008, at http:// 
www.truthout.org/article/unemployment-five-year-high (last visited Sept. 16, 2008). 

122 See generally Peter Doyle, Radical Strategies for Profitable Growth, 16 EUROPEAN MAN- 
AGEMENT JOURNAL, 253-261 (June 1998). 

123 In January of 2008 the U.S. federal government dropped the prime interest rate by .75 
percent. “The reduction in the federal funds rate from 4.25 percent down to 3.5 percent 
marked the biggest reduction in this target rate for overnight loans on records going back 
to 1990. It marked the first time that the Fed has changed the funds rate between meet- 
ings since 2001, when the central bank was battling the combined impacts of a recession 
and the terrorist attacks.” Federal Reserve Makes Emergency Rate Cut, A.P., Jan. 22, 2008, 
at http://www.msnbc.msn.com/id/22780489/ (last visited Sept. 15, 2008). 


124 In October 2004, the Senate sent “the most significant corporate tax legislation in nearly 
20 years.’ Jonathan Weisman, Senate Passes Corporate Tax Bill, WASH Post, Oct. 12, 
2004, at Aoi, http://www.washingtonpost.com/wp-dyn/articles/A25407-2004O0ct11. 
html (last visited Sept. 15, 2008). The corporate tax cut bill, a $136 billon measure, was 
signed by President Bush despite the fact that critics charge that it had become a “mas- 
sive giveaway” that would “end up rewarding multinational companies that move jobs 
overseas.’ Bush Quietly Signs Corporate Tax-cut Bill, A. P., Oct. 22, 2004, at http://www. 
msnbc.msn.com/id/6307293/ (last visited Sept. 15, 2008). 
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consumers in a desperate effort to stimulate spending.’ 

According to many commentators, the U.S. officially entered into a recession in 
early 2008. On March 15, 2008 the Boston Globe reported, “The United States has 
already slipped into a deep recession that could be the most serious since World War 
II, said Martin Feldstein, president of the Cambridge Group that is considered the 
official word on economic cycles:”*° One day earlier, CNBC cited Feldstein as stat- 
ing the new recession “... could be ‘substantially more severe’ than recent ones,’ and 
“(t]he situation is very bad, the situation is getting worse ...”’ The UK Telegraph on 
December 22, 2007 announced that Morgan Stanley “.. has issued a full recession 
alert for the US economy, warning of a sharp slow down in business investment and 
a ‘perfect storm’ for consumers as the housing market slump spreads”** and the BBC 
reported on January 8, 2008 that the recession in the US “has arrived” according to 
a report issued from Merrill Lynch.”° A recession is commonly defined as a decline 
in a nation’s GDP (gross domestic product) or negative real economic growth for at 
least two consecutive quarters in a single year,° thus many of these early statements 
were mere predictions, but the economic indicators on which these predictions were 
made are empirically provable. In March of 2008, former Federal Reserve Chairman 
Alan Greenspan made one of the most ominous predictions by a person in his posi- 


125 ‘Though some analysts suggest that the tax rebates of 2001 showed a significant con- 
sumption effect, see D. Johnson, N. Souleles & J. Parker, Household Expenditures and the 
Income Tax Rebates of 2001, 96 AMERICAN ECONOMIC REVIEW, 5, 1589-1610 (Dec. 2006); 
other studies contest the effectiveness of the 2001 rebates, see Matthew D. Shapiro & Joel 
Slemrod, Did the 2001 Tax Rebate Stimulate Spending? Evidence From the Taxpayer Sur- 
veys, U. MicH. & NBER, Sept./Oct. 2002, 22-23, www.bus.umich.edu/OTPR/W P2002- 
11.pdf (last visited Sept. 15, 2008). Many experts, such as Martin Feldstein, contest the ef- 
fectiveness of the 2008 rebates and one critic stated that it’s like “taking a bucket of water 
from the deep end of the pool and dumping it into the shallow end” Christian Broda & 
Jonathan A. Parker, The Impact of the 2008 Rebate, Vox, August 15, 2008, at http://www. 
voxeu.org/index.php?q=node/1541 (last visited Sept. 15, 2008). 

126 Todd Wallack, Recession is Here Economists Declares: Feldstein Heads Key Forecasting 
Group Slump May be Worst Since World War II, THE BOSTON GLOBE, March 15, 2008, 
at http://www.boston.com/business/articles/2008/03/15/recession_is_here_economist_ 
declares (last visited March 26, 2008). 


127. US Faces Severe Recession, Feldstein Says, REUTERS, March 14, 2008, available at http:// 
www.cnbc.com/id/23629967/print/1/displaymode/1098/ (last visited March 26, 2008). 

128 Ambrose-Evans Pritchard, Morgan Stanley Issues Full US Recession Alert, TELEGRAPH. 
CO.UK, Dec. 22, 2007, at http://www.telegraph.co.uk/finance/economics/2821033/Mor- 
gan-Stanley-issues-full-US-recession-alert.html (last visited Apr. 3, 2010). 

129 Recession in the US’ has Arrived; the Feared Recession in the US Economy has already ar- 
rived, according to a report from Merrill Lynch, BBC NEws, Jan. 8, 2008, at http://news. 
bbc.co.uk/2/hi/business/7176255.stm (last visited March 26, 2008). 


130 Recession is defined as “a period of general economic decline; specifically, a decline in 
GDP for two or more consecutive quarters.” INVESTORWORDS.CoM, http://www.inves- 
torwords.com/4086/recession.html (last visited Sept. 15, 2008). 
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tion when he said, “The current financial crisis in the U.S. is likely to be judged in 
retrospect as the most wrenching since the end of the Second World War? 

One reason the economic outlook in the U.S. seems dire is the multiplicity of 
negative indicators and their apparent vitality in the face of traditional remedies. One 
element of this “perfect storm” consists of the substantial devaluation of the dollar 
and the growing U.S. trade deficit. Typically, currency devaluation has the effect of 
reversing trade deficits, yet while the U.S. dollar continues to be worth less, the U.S. 
trade deficit has continued to grow. “... [D]espite a significant decline in the value of 
the dollar, the U.S. trade imbalance has almost doubled in the past three years [pre- 
ceding 2006] indicating that the Marshall-Lerner condition is not applicable. Con- 
tinued political pressure to devalue the dollar may result in the end of the de facto 
dollar standard that historians will call ‘bursting the dollar bubble’ The result will be 
a regression to the flexible exchange rates that exacerbated economic problems in 
the Great Depression”* The Marshall Lerner Condition stipulates that demand 
for exports will increase as devaluation of the exchange rate results in a reduction of 
real export prices and, depending on the price elasticity of the products, the increase 
in demand will be proportionately more than the decrease in price and the overall 
export revenue will increase. Moreover, the economic phenomenon known as the 
J-curve maintains that while the inelasticity of goods tends to worsen the trade imbal- 
ance in the short term, it reverses as consumers eventually adjust to price differences 
and results in overall growth."* However, despite long-term dollar devaluation, the 
US. trade deficit has resisted reversals of the imbalance and continues to increase. 
“The U.S. trade deficit has risen more or less steadily since 1992. In 2006, the trade 
imbalance reached $811.5 billion, an increase of $20 billion over the 2005 deficit, and 
a total increase of about $765 billion since 1992.’"5 Thus, current U.S. conditions seem 
to defy the Marshall-Lerner Condition and the J-curve phenomenon resulting in a net 
loss in the value of the dollar and increased trade deficits. 


131 Greenspan Warns of Worst Crisis Since 1945, supra chap. V, note 201. 


132 See generally Paul Davidson, The Declining Dollar, Global Economic Growth, and Macro 
Stability, 28 J. Post KEYNESIAN ECON., 3, 473 (Spring 2006). 

133. The Marshall-Lerner Condition can be expressed in a mathematical formula: Where 
B represents trade balance, X physical exports, M import expenditure, p international 
prices, and d devaluation of currency, the trade balance will be defined as: B=Xp-M; and 
devaluation will improve the trade balance if dB/dp <o. 


134. See International Economics Glossary: Marshall-Lerner Condition, at www-personel. 
umich.edu/alandear/glossary/m.html (last visited Sept. 15, 2008); The Marshall-Lerner 
Condition, glendon.yorku.ca/sites/xavierhome.nsf/o0a275esbaflb6d458525 ... (last vis- 
ited Sept. 15, 2008). 


135 Craig K. Elwell, The U.S. Trade Deficit: Causes, Consequences, and Cures, CRS REPORT 
For Conaress, updated Jan. 25, 2008, Order Code RL31032. More recent numbers place 
the trade deficit at approximately $850 billion dollars in 2007, Joseph E. Stiglitz, The Eco- 
nomic Consequences of Mr. Bush, VANITY Fair, December 2007, p. 1, available at http:// 
www.vanityfair.com/politics/features/2007/12/bush200712?printable=true&currentP ... 
(last visited March 26, 2008). 
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The relentless devaluation of the dollar has resulted in it plummeting approxi- 
mately 40% against the euro since 2001.%° The trade deficit has insidious conse- 
quences for the U.S. economy. It encourages stagnant economic growth by reducing 
domestic demand and employment as productivity is lowered.’ This contributes to 
workers receiving lower wages (which lag behind inflation), fewer worker benefits, 
reduced tax revenue (from reduced wages) and lost productivity for the nation. 
Professor Peter Morici of the University of Maryland and former Chief Economist at 
the U.S. International Trade Commission, observes, “Cutting the trade deficit in half 
would boost U.S. GDP growth by one percentage point a year, and the trade deficits 
of the last two decades have reduced U.S. growth by one percentage point per year’ 
Professor Morici concludes, “Lost growth is cumulative. Thanks to the record trade 
deficits accumulated over the last 10 years, the U.S. economy is about $1.5 trillion 
smaller’**° In 2005, former Federal Reserve Chairman Paul Volcker described the 
US. trade deficit of approximately 6% of GDP as unsustainable.” 

One of the more alarming aspects of the newly doubled national debt is that it 
was acquired during long-term trends of dollar devaluation. Thus, had the dollar not 
weakened on the foreign markets the U.S. debt would have been substantially higher, 
even than its current bloated levels. As deficits continue to be underwritten in each 
annual national budget, the national debt continues to climb and, according to the 
GAO (Government Accounting Office), if projected trends continue, the national 
debt will grow from $9 trillion to an incredible $50 trillion within 20 years.” The 
consequences of maintaining the national debt at the current levels include height- 
ened potential for increased interest rates as foreign investors demand higher rates 
due to increased risks of devaluation, irresponsible government fiscal practices, and 
concern over the U.S. financial future.* Another tangible consequence of the na- 
tional debt is the loan service costs. “... [E]very dollar of extra national debt produces 
a stream of future debt service obligations that last forever, unless some future presi- 
dent acts to reduce the debt’ “... [E]very administration since World War II, with 
the exception of three, has reduced the debt service burdens of taxpayers today and 
in the future. But the actions of those three exceptions — Ronald Reagan, George H. 


136 See Stiglitz supra note 135, at 5. 

137 Peter Morici The Corrosive Consequences of the Trade Deficit, COUNTERPUNCH, March 
17, 2008, at 2, at http://www.counterpunch.org/moricio3172008.html (last visited March 
26, 2008). 
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141 Paul Volcker, An Economy on Thin Ice, Wasu. Post, April 10, 2005, at Bo7. 

142 Kyle Almond, One Man’s Campaign Against Federal Debt, CNN.COM, March 30, 2007, 
at 1, http://www.cnn.com/2007/US/03/28/federal.debt/ (last visited March 26, 2008). 
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at http://www.centuryinstitute.org/print.asp?type=NC&pubid=1749 (last visited March 
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W. Bush and George W. Bush — have resulted in increases in the interest payments 
that we must make of over $300 billion for this year alone?** Accordingly, this means 
the national debt requires the federal government to raise an additional $300 billion 
in taxes annually, forego a comparable amount in government programs or borrow 
more money. 

The long-term negative consequence of the soaring national debt is the probability 
that the government will simply print more money or increase credit to help pay the 
debt.’*° “A greater danger is that the government, trying to avoid recession, will re- 
spond to financial crisis by inserting excessive amounts of liquidity into the economy. 
Accelerating inflation will then cause the real value of the debt to erode?” Monetiz- 
ing the U.S. debt dilutes the value of dollars already in circulation and results in infla- 
tion. Though monetizing the debt may result in low interest rates in the short-term 
because institutions will have more money to lend, it ultimately encourages higher 
rates as investor confidence erodes and surplus cash disappears.’** Meanwhile, fears 
of hyperinflation have not yet materialized but as Martin Feldstein, supra, notes, “... 
powerful forces will continue to drive inflation higher. And while expectations are 
still relatively well contained, ‘you wonder how long that’s going to last’?“° Other 
inflationary factors include a one-time international price of oil exceeding $120 per 
barrel, a historic high, and growing unemployment with the jobless rate hitting 5% in 
December 2007," and growing to 9.7% throughout 2008/2009. Generally speaking, 
the outpacing of wages by unemployment and inflation tends to create a net loss of 
disposable income and forces diminution of production and thus further increases 
unemployment and lower wages. 

At one time economist Paul Krugman had predicted that the subprime mortgage 
crisis would likely cripple the economy until 2010 with most homeowners averaging 
a loss of approximately 25% in equity." He maintained that approximately 20 mil- 
lion U.S. homeowners will have negative equity, some of whom will walk away from 
their homes, and the housing crisis may result in up to $6 trillion to $7 trillion total 


145 Id. 


146 ‘Technically the government cannot go bankrupt because it is free to print all the money 
it needs to pay off debt in a practice known as “seigniorage.” See generally MURRAY ROTH- 
BARD, A History OF MONEY AND BANKING IN THE UNITED STATES, THE COLONIAL 
ERA To WorLD WAR II, (2002). 

147. Rudolph G. Penner, The Financial Consequences of Fiscal Paralysis, THE URBAN INSTI- 
TUTE, June 23, 2004, p. 2 at http://www.urban.org/publications/311026.html. (last visited 
March 26, 2008). 

148 Wallack, supra note 126. 

149 Id. at page 1. 

150 Recession in the U.S. has Arrived, BBC NEws, Jan. 8, 2008, available at http://www.news. 
bbc.co.uk/2/hi/business/7176255.stm (last visited March 26, 2008). 
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17, 2008, at http://money.cnn.com/2008/03/14/news/economy/krugman_subprime.for- 
tune/index.htm? (last visited March 26, 2008). 
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in capital losses in housing.’ Nor has the continued lowering of the interest rate 
by the Federal Reserve reversed the housing crisis or the ongoing recession. Martin 
Feldstein postulated that the lower short-term rates from the Federal Reserve would 
not have the same impact in the current downturns as in the past, in terms of reviving 
economic activity.’? He stated, “There isn’t much traction in monetary policy these 
days, I’m afraid, because of a lack of liquidity in the credit markets** “The Fed’s new 
credit facility ... can help in a rather small way ... but the underlying risks will remain 
with the institutions that borrow from the Fed, and this does nothing to change their 
capital,” Feldstein noted.*5 

If the coming economic crisis is to be the worst since the Second World War or 
even the Great Depression, many experts have maintained that it is not going to 
be as bad as the Depression.’** The U.S. has implemented financial and regulatory 
safeguards to prevent a repeat of a 1930’s-style depression, it is no longer on the gold 
standard and international monetary exchanges include greater built-in controls, but 
most commentators do insist that the oncoming storm will be very bad compared 
to other recessions endured by the U.S.” Economist Krugman opines that the com- 
ing crisis, “... looks like a combination [of the U.S. recessions] of 1990 and 2001, and 
probably bigger than both combined. You've got the financial disruption, which is 
probably bigger than the savings and loan crisis. And you've got the loss of wealth 
from the housing bust, which is bigger than the dot-com bust.”** Yet, in response to 
the economic meltdown in the financial sector in September of 2008 and contrary to 
prior estimations, some are beginning to speculate that the downturn will result in 
depression, every bit as bad as the depression of the 1930’s. On September 20, 2008 
Senator Christopher J. Dodd, chairman of the Banking, Housing and Urban Affairs 
Committee stated that the Fed chairman Ben S. Bernanke and Treasury Secretary 
Henry Paulson Jr. briefed congressional leaders and told them, “that we're literally 
maybe days away from a complete meltdown of our financial system, with all the im- 
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153. Wallack, supra note 126. 
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156 However, despite general opinion to the contrary some economist predict a gloomier 
economic landscape, Walter J. “John” Williams, a consulting economist and founder of 
The Shadow Government Statistics Newsletter, (http://www.shadowststs.com/) concludes 
that the oncoming economic crisis will be as bad as the Great Depression and suggests 
“the current U.S. contraction is about half way to becoming a ‘depression’ but before it 
ends it may become ‘Great Depression II’ to distinguish it from the earlier one” Stephen 
Lendman, Potential Future Hyperinflation, TRUE BLUE LIBERAL, June 9, 2008, at http:// 
www.trueblueliberal.com/2008/06/09/potential-future-hyperinflation/ (citing Williams’ 
“Hyperinflation Special Report’ April 2008). 

157 Yang, supra at 151. 

158 Id. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Shifting Macroeconomic Paradigms 257 


plications here at home and globally:’** During an interview on September 19, 2008, 
Kevin Phillips, author of Bad Money: Reckless Finance, Failed Politics, and the Global 
Crisis of American Capitalism, describes the current economic system: 


Well, what makes it fascinating is that I sometimes use the description ‘seven sharks? There 
are seven sharks in the tank with the economy. And the first is financialization because 
we're so dependent on this industry that’s sort of half lost its marbles. The second is that 
you have this huge buildup of debt, absolutely unprecedented anywhere in the world. The 
third is you’ve now got home prices collapsing. The fourth is you've got global commodity 
inflation building up. The fifth is you’ve got flawed and deceptive government economics 
statistics. The sixth is that you've got what they call peak oil where the world is, to some 
extent, running out of oil. So it’s not just commodity inflation, it’s a shortage of oil. And 
then the last thing is the collapsing dollar. Now, whenever you get this sort of package in 
one decade, you [sic] got a big one. And, when Greenspan says it’s a once a century, I think 


160 


it’s another variation but on a par with the Thirties. 


In addition to other comments, Alan Greenspan had weighed in by anticipating the 
massive [global] potential economic shock, observing that “[u]nless the pernicious 
drift toward fiscal instability in the United States is not arrested, the adjustment pro- 
cess will be painful for the world economy.” By “world economy,’ Greenspan ref- 
erences the high stakes international interests at play incumbent to U.S. economic 
trends. Despite current marginalizing economic patterns, the juggernaut of the U.S. 
economy and its financial markets greatly influence, shape and help sustain the wel- 
fare of other global economic orders. A severe recession, a mega-recession — the 
worst since World War II — will have massive repercussions internationally as well 
as domestically. According to a report issued by the United Nations the current U.S. 
economic downturn “could trigger a worldwide recession and a disorderly adjust- 
ment of global imbalances.” The International Monetary Fund (IMF) has concluded 
that the U.S. recession will drag the world economy down with it." Moreover, many 
commentators believe the stark increases in fuel prices will also result in global reces- 
sion. Japanese Energy Minister Akira Amari advances that rising gas costs “may well 
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cause a recession in the global economy.” Spiegel online reports that many countries 
in the euro-zone are wavering on the brink of recession; “[w]hile the bloc as a whole 
was predicted to escape recession, Germany, Spain and non-euro zone member the 
United Kingdom, will not be so lucky, according to the (European) Commission.” 

Dramatic economic paradigm shifts have traditionally been harbingers of innova- 
tion in international human rights and criminal law. The development of specializa- 
tions, guilds, larger urban centers and an emerging middle class in Europe drove the 
medieval feudalist economic order to the Westphalian nation state with its enhanced 
rights system allowing for free movement of peoples and greater individual rights. 
During the age of exploration emerging international trade brought increased wealth 
and fueled national economies of scale such as a unified system of currency, postal 
services, better roads and canals and the development of armies and navies. These 
developments led to the first modern international prohibition regime, the ban on 
piracy. This ban was enforced by the recently commissioned national naval forces as 
well as legal systems with an expanding extraterritorial jurisdictional competence. It 
also coincided with the European and American natural rights of man philosophical 
doctrine. The advent of technology in the 18" century industrial revolution provided 
for factory based innovation and offered a far more efficient alternative to labor based 
economics. This precipitated the beginning of the collapse of the self-defeating 18" 
and 19" century Atlantic slave-based economy and provided for emancipation and 
the ban on the international slave trade. In the 20" century, the pandemic Great 
Depression of the 1930’s and the departure of colonialism (and World War II) fore- 
shadowed the developments at Nuremberg and the emergence of a new global com- 
mitment to human rights. Democratic liberalism had defeated fascism, states newly 
emerging from colonial status (peacefully and otherwise) and the cataclysm of the 
holocaust fueled continued self-determination and national liberation movements. 
The newly embraced Keynesian economics from the Depression era which proceed- 
ed from the position of the lower and middle classes, and the retreat from an inter- 
national economic order grounded in colonialism coincided with the development 
of the modern human rights regime. The fall of the Marxist economic order amongst 
the Soviet Union and its satellites (along with the near collapse of the Asian financial 
markets) in the 1990’s coincided with the creation of the ad hoc tribunals in former 
Yugoslavia and Rwanda, as well as the other extant international criminal law bodies 
and contemporary developments in international human rights law. 

Historical trends show that under a comfortable, stable, growing and prosperous 
economic order, inertia factors are compelling — major policy shifts politically, eco- 
nomically or socially “rock the boat” and can only upset that stability. During periods 
of great economic flux such as depression, massive recession, shifts to new economic 
orders or cataclysmic changes in key industries, lethargy is perforce abandoned as 


164 John Hendren, Rising Pain: Average Gas Prices Hit $4 — Oil in Short Supply and Weak 
Dollar add to American’s Woe, ABC NEws, June 8, 2008, at http://abcnews.go.com/ 
print?id=5025644. 

165 Teetering On the Brink of Recession, SPIEGELONLINE, Sept. 10, 2008, at http://www.spie- 
gel.de/international/business/0,1518,druck-577502,00.html (last visited Sept. 18, 2008). 
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new and sometimes radical policy innovation seeks to bring about greater economic 
stability. Once initiated, policy innovation and its effects tend to expand beyond the 
narrowly defined parameters of economic policy and result in political, social and 
eventually, legal and international applications such as international criminal law.’ 


Models for the “New Economics” 


Naturally, while great economic turmoil stimulates change, it does not in and of itself, 
necessarily favor greater international cooperation or oversight — politically, socially 
or legally. The British/American response to the stagflation of the 1970’s resulted in a 
shift from “New Deal” Keynesianism to greater laissez-faire principles, which helped 
usher in a unilateralist approach to US. foreign policy, a weakening of cooperative 
international efforts including deteriorating U.S. confidence in the UN, rescinding 
U.S. acceptance of the contentious jurisdiction of the International Court of Justice, 
and encouraged a cult of “anti-government-ism.” These shifts consisted not only of 
cautious suspicion of international cooperative efforts but energized anti-regulatory 
(and anti-oversight) initiatives, both of which correspondingly undercut core as- 
sumptions of an impartial, permanent international criminal court. Thus, the tumult 
of massive economic shifts alone is insufficient to bring about the organic change 
necessary for U.S. ratification of the Rome Statute; the change must be content-spe- 
cific. Conversely, as the response to the 1970’s crisis consisted of policies and initia- 
tives that tended to reject the type of global oversight and transparency that the ICC 
would later represent, a tentative conclusion may suggest that the shift away from 
that scheme is likely to have the opposite effect. The character of the new economics, 
which many contend includes a second pandemic depression, emphasizing global is- 
sues anda shift from the carbon based economics to an alternative energy economic 
regime, therefore has substantial influence on the U.S. attitudes concerning the ICC. 

In her book, The Shock Doctrine: The Rise of Disaster Capitalism, author Naomi 
Klein articulates a theory, sympathetic to the above referenced historic/economic 
analysis, whereby dramatic economic shifts (or “shocks”) have repeatedly been in- 
stituted under the direction of adherents to radical free market dogma in several 
different countries over the last thirty-five years. She points to the late Professor Mil- 
ton Friedman, formerly of the University of Chicago, who began implementing his 
theories of the purity of the marketplace in Chile as a chief [economic] advisor to the 
dictator Pinochet after he seized control in a military coup.” Klein cites Friedman 
as theorizing, in what she calls the “shock doctrine, that “... only a crisis — actual 
or perceived — produces real change. When the crisis occurs, the actions that are 


166 ‘The applicability of economic policy to political, social and human rights efforts (and 
resulting international legal norms) is the guiding principle of the Economic and Social 
Council of the United Nations since its inception in 1945. Article 55 of the UN Charter 
asserts that conditions of stability and well-being “are necessary for peaceful and friendly 
relations among nations.’ U.N. Charter, supra chap. I, note 27, at art. 55. 


167. Naomi KLEIN, THE SHOCK DocTRINE: THE Ris—E OF DISASTER CAPITALISM, 4-9 
(2007). 
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taken depend on the ideas that are lying around? In an arguably radicalized ver- 
sion of current international neoliberal economic theory, Friedman’s ideas employed 
extreme free market capitalism consisting of privatization, deregulation, deep cuts to 
social spending and union-busting.’® In Chile, Friedman convinced Pinochet to take 
advantage of the national crisis after the coup and instantly re-make the economy by 
implementing tax cuts, free trade, privatized services, cuts to social spending and 
deregulation. These tactics were implemented in Chile and other states’”° only after 
brutal and violent societal changes such as wars, floods, economic catastrophes or 
terrorist attacks occurred.” Friedman's strict laissez-faire economic theory evinces 
an ideologically pure version of capitalism (where market imbalances always default 
to equilibrium without government intervention) which had served to inspire Rea- 
ganomics and been adopted, in a limited form, as contemporary neoconservative 
economic theory.” 

This theory is at odds with 20" century “New Deal” Keynesian economics (which 
were implemented in response to the 1929 crash and the persistent market imbal- 
ances that did not default into equilibrium and which required government interven- 
tion). In refutation of free-market purists, Klein observes: 


It is eminently possible to have a market-based economy that requires no such brutality and 
demands no such ideological purity. A free market in consumer products can co-exist with 
free public health care, with public schools, with a large segment of the economy — like a 
national oil company — held in state hands. It’s equally possible to require corporations to 
pay decent wages, to respect the rights of workers to form unions, and for government to 
tax and redistribute wealth so that the sharp inequalities that mark the corporatist state are 
reduced. Markets need not be fundamentalists.’ 


Klein further observed, “Keynes proposed exactly that kind of mixed, regulated econ- 
omy after the Great Depression, a revolution in public policy that created the New 
Deal and transformations like it around the world?" 

Nobel Laureate, Columbia University Professor and former Chief Economist of 
the World Bank, Joseph Stiglitz rejects the assumptions of the Chicago School. He 
asserts that contrary to neoclassical economic theory, markets are not almost always 
efficient (with limited market failures), but are almost always inefficient and that the 
“invisible hand” is a myth. He states: 


168 MILTON FRIEDMAN, CAPITALISM AND FREEDOM ix (1962, repr. U. CHI. PRESS, 1982) as 
cited in KLEIN, id at 6. 


169 KLEIN, supra note 167, at 9 and 316. 
170 See generally id. 

171 Id. at 7. 

172 See generally id. 

173. Id. at 20. 

174, Id. 
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In particular ... markets [are] not, in general, efficient; ... there [is] an important role for 
government to play. Adam Smith’s invisible hand — the idea that free markets lead to ef- 
ficiency as if guided by unseen forces — is invisible, at least in part, because it is not there.’’° 
... The real debate today is about finding the right balance between the market and govern- 
ment. Both are needed. They can each complement each other. This balance will differ from 


time to time and place to place.’”° 


Moreover, in virtually all of the countries used as laboratories for the Chicago School, 
and particularly in South America, the end result consisted of sharp increases of 
wealth for those in the most privileged classes and a uniform net decrease in relative 
financial worth for the lower classes. Chicago School theorists seem to ignore this 
detail and instead rely on GDP as the principal (some would argue, sole) indicator of 
the health of the economic order.’”” After the implementation of neoliberalism in the 
late 1970's, the income of the top 1 % rose to 15%, the top 1/10 of 1% of earners tripled 
from the years 1978 to 1999 and CEO salaries rose from a level of 30 times that of 
the median compensation of their workers in 1970 to 500 times in 2000.” In South 
America, the principal testing grounds for the Chicago School economics, many of 
the early proponents have ended up with criminal charges.’” 

The principle of radical free market economic theory, as implemented in the Pi- 
nochet model, is institutionally opposed to innovation in international criminal law. 
Radical free market theory stipulates that domestic civil control of the economy must 
be greatly curtailed in order to more perfectly access the invisible hand of the market- 
place. Modern trends in international criminal law expand oversight and control by 
and of government or quasi-governmental bodies, relying more on traditional judicial 
intervention and less on the vagaries of the marketplace. Moreover, while radical free 
market theory may have co-opted other international oversight institutions such as 
the World Bank, which have embraced the core tenets of neoliberalism and encour- 
aged privatization, deregulation and other neoliberal initiatives — the International 
Criminal Court hasn't fallen into this mold. Rather, the ICC would target, among oth- 
ers, regimes that impose the Chicago School vision violently (such as Pinochet), as 
occurred in many South American nations, assuming it involved the commission of 
crimes against humanity, or other ICC offenses. Beyond the act of imposing radical 
“shock therapy,’ the fundamental philosophical basis of this order is at odds with the 


175 Joseph Stiglitz, There is No Invisible Hand, THE GuaRDIAN, Dec. 20, 2002, at http:// 
www.guardian.co.uk/education/2002/dec/20/highereducation.uk/ (last visited Apr. 3, 
2010). Stiglitz hypothesized that the market will not act efficiently because of asymmetri- 
cal information distribution, that “.. different market participants have different (and 
imperfect) information, and these asymmetries in information have a profound impact 
on how an economy functions.” /d. 


176 Daniel Altman, Managing Globalization, In: Q & Answers with Joseph E. Stiglitz, Co- 
lumbia University and THE INT’L HERALD TRIB., Oct. 11, 2006, 05:03 EST. 


177 See generally KLEIN, supra note 167. 
178 HARVEY, supra chap. H, note 37, at 16-18. 
179 KLEIN, supra note 167, at 444-447. 
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non-derogable principles of international criminal law — absolute freedom for eco- 
nomic elites tempered only by the dictates of the market without recourse to ethical 
behavior or respect for human rights or dignity. To the Chicago School, popular free- 
dom is quantifiable principally in terms of the consumer’s freedom to choose which 
product to buy, while the economic elites are free to amass fortunes and purchase 
influence beyond the avarice of Midas. 

Klein asserts that the “shock” necessary to convert the economic order does not 
always have to be “overtly violent” as with the Chilean coup in the mid 1970’s, but 
could come about as a result of other economic exigencies.**° She cites the examples 
of Latin American and African nations who in the 1980's, were subjected to debt 
crisis, and forced to “privatize or die”* Klein states, “In Asia, it was the financial 
crisis of 1997-98 — almost as devastating as the Great Depression — that humbled 
the so-called Asian Tigers, cracking open their markets to what The New York Times 
described as ‘the world’s biggest going-out-of-business-sale’”"” This leads to the in- 
evitable question of what influence the “shock” of the upcoming mega-recession and 
the shift to a renewable energy economy will have on the U.S. political, economic and 
legal landscape. 

For more than thirty years, during Republican and Democratic administrations 
alike, U.S. economic trends have moved consistently toward greater radicalized free 
market economies: from “Reaganomics” to the “Washington Consensus” to the Bush 
“post 9-11” corporatist policies to the Democratic Leadership Council’s apparent pol- 
icy of corporate appeasement. These trends have not risen to the level of Friedman’s 
revolution in Chile, as the U.S. has continued to maintain social security, public 
schools'** and some other social programs, but the administrations from Reagan to 
George W. Bush have engaged in massive deregulation, privatization, corporate tax 
cuts, downsizing government (except military), union-busting and other policies 
aimed at the growth of radical free market economies. 

These initiatives are at odds with previous 20" century macroeconomic practices. 
During the 1930’s distrust of the economic elites was particularly exacerbated as most 


180 KLEIN, supra note 167, at 10. 
181 Id. 


182 Jd. Klein also maintains that the these examples result in a partial implementation of 
the Friedman model but that complete implementation can only be achieved under an 
authoritarian system and points to the examples of Chile (and other South American 
regimes) as well as “... China in the late eighties, Russia in the nineties and the U.S. after 
September 11, 2001 — some sort of additional major collective trauma has always been 
required ...” id. 

183 See generally Paul Krugman, Social Security Lessons, N. Y. TIMES, Aug. 15, 2008, at http:// 
www.nytimes.com/2005/08/15/opinion/1skrgman.html?_r=1&oref=slogan&page ... (last 
visited Sept. 16, 2008). 


184 For an example of an effort to privatize public school systems see KLEIN, supra note 167. 
Klein discusses the efforts to privatize the New Orleans public school system after the 
devastation of Hurricane Katrina and references last article written by economist Milton 
Friedman strongly supporting this effort. 
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of the world was suffering from a pandemic depression. Many laid the responsibil- 
ity for the Great Depression at the doors of the reckless, greedy and incompetent 
handling of the economy by these economic (and political) elites.*** The 21st century 
collapse of the financial markets seems to be repeating this cycle. Explanations for 
the market failures of the Great Depression have been proffered by Classical and 
Neoclassical economic theories which stipulate that recessions and depressions are 
cyclical, but that production and demand defaults into equilibrium in a free market 
economy.'** Keynesian economic theorists, on the other hand, postulate that there 
is no natural equilibrium between supply and demand and call for government in- 
tervention to maintain economic stability and avoid extreme market imbalances.**” 
In the United States the Roosevelt administration guided policy toward Keynesian 
economics and instituted the New Deal policies including additional anti-trust legis- 
lation, greater controls on the Securities and Banking Industries with the implemen- 
tation of government regulation and protections such as the Securities Act of 1933 
and 1934, the formation of the Securities and Exchange Commission, the FDIC (Fed- 
eral Deposit Insurance Corporation) and the NRA (National Reconstruction Act).'** 
Roosevelt also invoked the famous “four freedoms” including the “freedom from want” 
which illustrated how far his administration had strayed from /aissez-faire.*° 
Elsewhere in the world, the Depression resulted in tremendous political upheaval, 
pushing countries into one extreme or another. In the former Axis countries the De- 


185 ‘This position was held by many U.S. Democrats including Franklin D. Roosevelt, who 
laid the blame at the feet of big business whose excesses created a bubble-like economy 
and needed to be corrected by raising taxes on corporate profits, instituting corporate 
regulation and empowering Labor and farmers. RICHARD H. K. ViETOR, CONTRIVED 
COMPETITION: REGULATION AND DEREGULATION IN AMERICA (1994). 


186 Classical Theory of Economics, 1-6, at http://www.interzone.com/~cheung/SUM.dir/ 
econthye1.html. 


187 Id. 


188 Though the NRA only lasted a brief time before the United States Supreme Court de- 
clared parts of it unconstitutional, its sweeping changes included ending “cut-throat 
competition” through regulation, setting minimum prices and wages in all industries, en- 
couraging unions that raised wages and increased the purchasing power of the working 
class, encouraging business to set price codes and creating a board to set labor codes and 
standards. Many of the NRA provisions which survived constitutional scrutiny remained 
in effect until wide-ranging bipartisan support in the 1970’s and 1980's abolished or scaled 
back those initiatives in a wave of deregulation. See generally ViETOR, supra note 185. 


189 Inan address before Congress on January 6, 1941 Roosevelt declared that the world could 
only be secure if founded upon four essential human freedoms. “The first is freedom of 
speech and expression — everywhere in the world. The second is the freedom of every 
person to worship God in his own way — everywhere in the world. The third is freedom 
from want — which translated into world terms, means economic understandings which 
will secure to every nation a healthy peacetime life for its inhabitants — everywhere in 
the world. The fourth is freedom from fear — which, translated into world terms, means 
a world-wide reduction of armaments to such a point and in such a thorough fashion 
that no nation will be in a position to commit an act of physical aggression against any 
neighbor — anywhere in the world” World Civilizations, supra chap. II, note 39. 
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pression tended to direct domestic politics toward the right, which, blending with 
extant nationalist furor helped create the fascist regimes of Europe.’? In other coun- 
tries socialist movements took shape. In France, the socialist Popular Front gained 
influence, Australia and Canada were both hard-hit by the Depression and Great 
Britain, still reeling economically from massive debts incurred from World War I was 
plunged into economic chaos. Great Britain expanded an already advanced “welfare 
state” and it was during this period that the English Labor Party became more influ- 
ential and in coalition with Liberal support began the Labour Government of Ramsey 
McDonald.” Ultimately, the fascist regimes of Europe were defeated in World War II 
but many of the liberal platforms of the other states remained in place. These policies 
helped create a culture compatible with expanding international legal norms. The 
Depression’s poignant elucidation of the interdependence of states, economic and 
otherwise, became understood not only by those making policy but also by the rank 
and file who saw their fortunes decline, whether they were exporting wool or meat 
from Australia, losing their jobs in the coal mines in the North of England or being 
forced to accept food aid in Saskatchewan. The common realization of international 
economic interdependence, along with other liberalizing trends, created a favorable 
climate and drove home the need for binding international legal norms. This need 
was echoed by the League of Nations, the preeminent international organization of 
the 1920's and ‘30’s, which addressed these issues by conducting World Economic 
Surveys,’ and the International Court of Justice, charged with arbitrating issues of 
international law. These trends also helped steer the formation of the Nuremberg 


190 ‘The fascism engendered by the depression was not limited to the Axis powers; the Neth- 
erlands adopted certain fascists’ movements including the Dutch National-Socialist Par- 
ty (NSB), as well as several Latin American regimes including Chile, Bolivia and Peru. See 
generally JOHN A. GARRATY, THE GREAT DEPRESSION: AN INQuIRY INTO THE CAUSES, 
CouRSE AND CONSEQUENCES OF THE WORLDWIDE DEPRESSION OF THE NINETEEN- 
THIRTIES, AS SEEN By CONTEMPORARIES AND IN LIGHT OF HisTory (1986); CHARLES 
P. KINDLEBERGER, THE WORLD DEPRESSION, 1929-1939 (1983); WILLIAM R. GARSIDE, 
CAPITALISM IN CRISIS: INTERNATIONAL RESPONSES To THE GREAT DEPRESSION 
(1993); GOTTERIED HABERLER, THE WORLD EcoNomy, MONEY AND THE GREAT DE- 
PRESSION 1919-1939, (1976). 

191 Since 1911, Great Britain had a compulsory national unemployment and health insurance 
scheme already in place. In 1934 legislation was put in place to increase unemployment 
awards based upon need rather than claimant contributions. 

192 See generally R. SKIDELSKY, POLITICIANS AND THE SLUMP: THE LABOUR GOVERNMENT 
OF 1929-33 (1967); A. BOOTH & M. Pack, EMPLOYMENT, CAPITAL AND ECONOMIC POL- 
Icy IN GREAT BRITAIN 1918-1939 (1985); S. N. BROADBERRY, THE BRITISH ECONOMY 
BETWEEN THE WARS (1986). 


193 For a catalog of League of Nations Economic Forecasts and other initiatives, see gener- 
ally, The League of Nations: A Primer for Documents Research, PRINCETON UNIVERSITY 
Liprary, at http://www.princeton.edu/~sbwhite/un/leagwebb.html (last visited Sept. 16, 
2008); for a brief report describing U.N. successor efforts since 1945 see The World Eco- 
nomic and Social Survey at Sixty, at http://www.un.org/esa/policy/wess/wess%2060.pdf 
(last visited Sept. 16, 2008). 
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Charter and the incumbent reversal of previously held international norms of crimi- 
nal liability and helped lead to the development of the United Nations Declaration of 
Human Rights. 

Variations of Keynesian economics, in practice after the Second World War, con- 
tinued to promote economic growth until the 1970's. Thereafter, they began to break 
down with the collapse of the Bretton Woods system, the elimination of the gold 
standard, the stagflation of the 1970’s and the OPEC oil embargo. In A Brief History 
of Neoliberalism, author David Harvey explains that by the 1970’s, “... [the] high rates 
of growth ... after 1945 [were] clearly exhausted and ... [s]ome alternative was called 
for if the crisis was to be overcome:”** On the one hand, the alternatives consisted 
of greater governmental controls with new waves of regulatory oversight including 
environmental protection, occupational safety, health, civil rights and consumer pro- 
tection,’ or, on the other hand, eradicating governmental controls altogether and 
moving toward a pre-Depression neoclassical economic theory. With the election 
of Ronald Reagan, the country chose the latter and along with efforts and initiatives 
from other world leaders such as Margaret Thatcher, the modern neoliberal eco- 
nomic order was established. 

Yet, thirty years later the chinks have begun to appear in the armor and the neo- 
liberal economic order seems to have reached a crisis point: massive wealth and re- 
source disparities which harkens back to the era of the robber barons, lack of eco- 
nomic sustainability in a majority of the world’s countries, the prospect of a U.S. 
mega-recession that will drive millions of people - domestically and internationally- 
out of the middle class, gargantuan national debt, trade imbalances, crumbling in- 
frastructure, rising inflation and unemployment, the crushing economic effects of 
global climate change and the structural costs of converting to a renewable energy 
economy. In terms of economic shock, these are the harbingers of change that will 
ultimately bring discredit to the prophets of radical free market theory and usher in 
new economic policies. Shifting economic paradigms, the end of the carbon-based 
economy, and mega-recession will stimulate a departure from inertia. Klein observes 
that the change has already begun: 


The movement's pinnacle had been the winning of the U.S. Congress by the Republicans 
in 1994; just nine days before Friedman's death, they lost it again to a Democratic majority. 
The three key issues that contributed to the Republican defeat in the 2006 midterm elec- 
tions were political corruption, the mismanagement of the Iraq war and the perception, 
best articulated by a winning Democratic candidate for the U.S. Senate, Jim Webb, that 
the country had drifted ‘toward a class-based system, the likes of which we have not seen 


since the 19" century:”%° In each case, the core tenets of the Chicago School economics 


194 HARVEY, supra chap. UI, note 37, at 12. 


195 G. ELEY, FORGING DEMOcRACY: THE History OF THE LEFT IN EUROPE, 1850-2000 
(2000), cited in HARVEY, id. at 13. 


196 KLEIN, supra note 167. 
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— privatization, deregulation and cuts to government spending — had laid the foundation 
for the breakdowns.’®” 


Yet, as radical free market economic theory was “lying around” during the 1970’s, 
to use Friedman's expression, new economic alternatives may provide the answers 
to contemporary economic policy conundrums. Just as U.S. economic policy in the 
1970's was faced with the competing options of Keynesian and Chicago School eco- 
nomics, so too will policy need to be re-examined in light of 21 century develop- 
ments. Whatever ultimate shape the new economics assume, they will probably grav- 
itate back toward the Keynesian model. Perhaps the so-called neo-Keynesian model 
may gain traction in the new economic paradigm. In any event, the new paradigm 
will likely showcase a shift to an alternative energy based economy. 

Another contemporary model is provided by Robert Reich, professor of public 
policy at the University of California at Berkeley and former Secretary of Labor dur- 
ing the Clinton administration. Professor Reich identifies a shift from democratic 
capitalism to what he describes as “Supercapitalism” and advances a theory that, 
borne of economic instability and uncertainty, the modern economics have height- 
ened job insecurity, widened wealth and income disparity and fed climate change.” 
Reich also observes that though “... consumers and investors [have] ... access to more 
choices and better deals ... the institutions that had negotiated to spread the wealth 
and protect what citizens valued in common began to disappear. Giant firms that 
dominated entire industries retreated, and labor unions shrank. Regulatory agen- 
cies faded. CEOs could no longer be corporate statesmen. And as the intensifying 
competition among companies spilled over into politics, elected officials became 
less concerned about the Main Streets and communities in their districts and more 
concerned with attracting money for their campaigns.’*°° Reich’s model for a new 
economic paradigm concludes that corporate democracy is illusory, that “improved 
corporate governance makes companies /ess (emphasis in original) likely to be so- 
cially responsible,;”” that corporate income tax should be abolished and corporations 
should not be liable for criminal conduct, and that “shareholders should be protected 
from having their money used by corporations for political purposes without their 
consent.” The radical redefining of the corporate structure, essentially stripping it 


197 Id. at 444. 

198 Neo-Keynesianism or New Keynesian Economic Theory postulates a more modest wage 
and price recovery model than prior Keynesian dicta but, nonetheless advances that de- 
mand management by government leads to more efficient outcomes than /aissez-faire 
policy. See generally N. GREGoRY MANKIW & Davip Romer eds., 1 NEW KEYNESIAN 
ECONOMICS: IMPERFECT COMPETITION AND STICKY PRICES (1991), VOL 2: COORDINA- 
TION FAILURES AND REAL RIGIDITIES (1991). 


199 ROBERT REICH, SUPERCAPITALISM, THE TRANSFORMATION OF BUSINESS, DEMOCRA- 
cy, AND EVERYDAY LIFE, 5-9 (2007). 


200 Id. at 7. 
201 Id. at 8. 
202 Id. 
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of its legal personality in defiance of historic practice, is unlikely to garner widespread 
acceptance and in terms of bringing wealth distributions into greater parity, restora- 
tion of previous government regulation schemes could affect the same result without 
such sweeping initiatives. Though Reich eschews a retreat to the Keynesian econom- 
ics of the 1950’s and 1960's, with its incumbent regulatory scheme, he advocates for 
a bright line distinction between corporate and democratic boundaries and seeks to 
empower ordinary citizens to shape policy instead of corporations. 

As more people begin to lose their grip on middle class status, as the net worth 
of families plunge, unemployment skyrockets, gasoline prices soar, financial markets 
continue to erode and retirement options become increasingly tenuous, the excesses 
of the radical free market years will inevitably lead to greater government control of 
industry. Wealth redistribution initiatives and social spending will require increased 
government regulation of business including more binding anti-trust prohibitions 
and a greater retreat from anti-union practices. As personal wealth continues to dis- 
sipate from declining home equity and plummeting stock values and the glut of con- 
temporary predatory lending practices brings discredit to the long tradition of dereg- 
ulation in the financial, insurance and mortgage sectors, popular opinion will bring 
about a retreat from such longstanding practices and initiatives as the Depository 
Institutions Deregulation and Monetary Control Act of 1980, and re-institute re- 
forms such as Glass-Steagall. In September 2008, life-long opponent of government 
regulation of industry and presidential candidate John McCain reversed himself and 
called for greater regulation in response to the meltdown in the financial sector.?* In 
a long line of financial disasters, in 2008 (and 2009) the U.S. government bailed out 
AIG, the world’s biggest insurance company; it was forced to nationalize the mort- 
gage giants Freddie Mac and Fanny Mae; Lehman Brothers, the fourth largest invest- 
ment banker, filed for bankruptcy; Merrill Lynch endured a forced take-over and 12 
banks failed in a little over 6 months.?°s “What is certain is that the dominance of the 


203 Depository Institutions Deregulation and Monetary Control Act of 1980, Federal Deposit 
Insurance Corporation (FDIC), Law, Regulations, Related Acts, at http://www.fdic.gov/ 
regulations/laws/rules/8000-2200.html. 

204. McCain has made past efforts at deregulation while in congress and has argued “against 
‘government interference’ in the free market by federal, state and local officials ...” In 2002, 
McCain introduced a bill to deregulate the broadband internet market, warning that ‘the 
potential for government interference with market forces is not limited to federal regu- 
lation’ Three years earlier, McCain had joined with other Republicans to push through 
landmark legislation sponsored by then-Sen. Phil Gramm (Tex), who was an economic 
adviser to his campaign. The Gramm-Leach-Bliley Act aimed to make the country’s fi- 
nancial institutions competitive by removing the Depression-era walls between banking, 
investment and insurance companies. Michael D. Shear, McCain Embraces Regulation 
After Many Years of Opposition, WASH. Post, Sept. 17, 2008, at Aoi, available at http:// 
www.washingtonpost.com/wp-dyn/content/article/2008/09/16/AR2008091603732_... 
(last visited Sept. 20, 2008). 


205 Arcy Gordon, Regulators Close 12° Bank of the Year, AP, Sept. 20, 2008, available at 


http://www.money.aol.com/news/articles/_a/bbdp/regulators-close-12""-bank-of-the- 
year ... (last visited Sept. 22, 2008). 
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free-market model of capitalism, which has held sway across the world for more than 
two decades, is rapidly coming to an end. When their high priests in Washington 
are forced to carry out the largest nationalizations ever undertaken outside the com- 
munist world, while intervening on an unprecedented scale across markets that were 
supposed to be self-regulating in order to keep the system afloat, the neoliberal order 
is transparently falling apart”°° 

During his first year in office and with bipartisan support, President Obama insti- 
tuted stimulus packages for many corporate giants (who were described as “too big 
to fail”). In spite of contributing to a near $2 trillion increase to an already bloated $10 
trillion national debt,” administration officials and others have credited the stimulus 
with averting greater economic catastrophe, even depression. Many observers are 
less than convinced of this recovery, as much of the reliance rests on Wall Street indi- 
cators such as stock averages, while other negative key indicators such as unemploy- 
ment continue to soar to record-breaking numbers.?* “Most economists say it could 
take at least until 2015 for the unemployment rate to drop down to a historically more 
normal 5.5 percent. And with the job market likely to stay weak, some also foresee an- 
other decade of wage stagnation”*°? Others argue that even if the stimulus did work, 
this fix is short-term and the current disaster itself is only symptomatic of a greater 
fatal systematic crisis in the economic structure that went unaddressed. 

In his book, Capitalism Hits the Fan: The Global Economic Meltdown and What to 
Do About It, Professor Richard Wolff observes that while U.S. productivity has soared 
to unprecedented heights from the 1970’s onward, wages have remained stagnant, 
with the gap representing the largest corporate profit increase in history.”° These 
profits were used in part as a resource for lending, which provided the means for an 
unsustainable spiral of consumer borrowing and debt, particularly high interest cred- 


206 Seumas Milne, The Political Class Can’t Face Up to the Scale of This Crisis, THE GUARD- 
IAN, Sept. 18, 2008, at http://www.guardia.co.uk/commentisfree/2008/sep/18/economy. 
creditcrunch1/print (last visited Sept. 20, 2008). 


207 The national debt on October 9, 2008 was $10.2 trillion and on January 4, 2010 was $12.1 
trillion, see U.S. National Debt Clock, available at http://www brillig.com/debt_clock/ 
(last visited Jan. 4, 2010). 

208 In light of increases in national unemployment rates, administration officials have ad- 
mitted that solving this problem will take time. Jonathan Martin, Economic Advisors’ 
Mixed Messages, Politico, Dec. 13, 2009 available at http://www,politico.com/news/sto- 
ries/1209/30527.html (last visited Jan. 4, 2010); Christine Romans, Economy Could Make 
Obama, Democrats Vulnerable in 2010, CNN, July 8, 2009, available at http://www.cnn. 
com/2009/POLITICS/07/08/politics.high.unemployment/index.html (last visited Jan. 4, 
2010); John Harwood, The G.O.P Campaign Message in a Word: Jobs, Jobs, Jobs, N.Y. Times, 
Oct. 4, 2009, available at http://www,nytimes.com/2009/10/o05/us/politics/oscaucus. 
html?_r=1 (last visited Jan. 4, 2010). 

209 Even as Economy Mends, a Jobless Decade May Loom, Associated Press, Dec. 26, 2009 
available at http://nytimes.com/aponline/2009/12/26/business/AP-US-Economy-De- 
cade-Ahead.ht ... (last visited on Jan. 5, 2010). 


210 RICHARD WOLFF, CAPITALISM Hits THE FAN: THE GLOBAL ECONOMIC MELTDOWN 
AND WuHatT To Do ABout IT (2009). 
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it card debt. Wolff concludes that employers no longer raised wages but instead, in- 
directly, lent money to their workers at high interest rates. It follows that in the last 
30 years, Americans have had to keep up with inflation and stagnant wages by adding 
new earners (typically spouses), working longer hours, and increasing personal debt 
load (often borrowing against their home equity). When the borrowing reached a 
crisis point, the economic disaster of 2008 occurred and revealed that the borrow- 
ing cycle is unsustainable. If recent patterns of borrowing are no longer sustainable, 
current levels of consumerism will recede in the absence of a viable alternative for 
remediating stagnant income (since both spouses are usually already working). Thus, 
the lifestyles of wage-earners will decline, triggering a large-scale downward migra- 
tion from the middle class and a retreat from unbridled consumerism. ‘This retreat 
from spending will eventually affect corporate profits as well, as the huge U.S. trade 
deficit shows how U.S. corporations greatly depend on domestic spending. The cur- 
rent neoliberal economic model, at least in the United States, is unsustainable. 

Despite his conclusions, Professor Wolff refutes the effectiveness of re-instituting 
a Keynesian or Neo-Keynesian system of government regulation and default con- 
sumer of last resort. Wolff theorizes that government regulation of industry is un- 
feasible because disproportionate extant corporate influence will prevent effective 
and meaningful regulation and because, as quickly as regulations are passed, cor- 
porations will find means to by-pass them. Instead, Wolff calls for a more pervasive 
break from contemporary economics and suggests revolutionary changes retreating 
from traditional capitalism to an economics based on class structure and socialized 
democracy. Wolff’s proposals however, are even more vulnerable to his own critique 
of reinstituting Keynesianism. If large commercial enterprises can muster sufficient 
political clout to prevent meaningful government regulation, then they will certainly 
be capable of exercising that power to preclude implementation of Wolff’s social de- 
mocracy scheme. 

Moreover, to adequately deal with the exigencies of global climate change through 
conservation and installing renewable energy sources, government regulation and 
control will need to be further heightened; heading off the peril to public health and 
safety will not be left to the vicissitudes of /aissez-faire. Nor can a new “Apollo Proj- 
ect” as envisioned by authors Hendricks and Inslee be put in place without sufficient 
funding. The original Apollo Project developed during a period of robust economic 
growth when government revenue was sufficient to accommodate it. Meanwhile, 
corporations and wealthy individuals have enjoyed among the largest tax cuts in his- 
tory.” Absent unforeseen circumstances, U.S. tax increases, particularly corporate 
tax increases, will need to be in the new economic package. 


211 Richard Wolff, Capitalism Hits the Fan, available at http://www.capitalismhitsthefan. 
com/ (last visited Jan. 4, 2010). 


212 In August 2004 a congressional study concluded that “... the effective tax rate for the top 
1 percent of taxpayers dropped from 33 percent in 2001 to 26.7 percent this year [2004], 
a decline of 19 percent. The middle 20 percent of taxpayers saw a decline of 4 percent.” 
Study: Bush Tax Cuts Favor Wealthy, CBS/AP, Aug. 13, 2004, at http://www.cbsnews. 
com/stories/2004/08/16/politics/printable636398.shtml (last visited Feb. 15, 2009). Sub- 
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Despite trends towards a shift to localized energy sources, the problems facing 
the world’s leaders are global. Climate change, perhaps the greatest challenge to 
face mankind, requires an international response and therefore greater cooperation 
among states. Internationalization and the interdependency of nations necessarily 
oblige the global village to work together in ensuring common interests such as re- 
versing climate change and protecting scarce world resources, providing economic 
sustainability in developing nations, heading off global market failures, preventing 
pandemic disease and martial conflict, and providing for human rights. The shift 
to a global perspective, which ironically was fueled in part by the globalization of 
the neoliberal economic order and the economies of scale inherent in the informa- 
tion technology revolution, has begun. In the 21* century, inequities from all corners 
of the world become instantaneously publicized; they become part of the on-going 
debate. In addition to embracing green technology, the “new economics” necessarily 
presupposes a greater American culture of conservation and reduced domestic con- 
sumption ina retreat from the unsustainable consumerism of the outgoing economic 
order. 

These trends are consistent with those driving the ICC and serve to reinforce one 
another. At a minimum, the organic values incumbent to the new economic model, 
like those of the Great Depression, will include a greater emphasis on transparency, 
regulation, and accountability for those entities that brought about the economic 
disaster. It will also include heightened scrutiny of global issues that affect the world 
economy. These values track those of the ICC as it calls for greater oversight and 
accountability and arrests and deters massive human rights atrocity that invariably 
has transnational consequences, including economic ones. While the out-going eco- 
nomic paradigm was institutionally opposed to international criminal law and the 
ICC, the new economics, variations aside, will be in lock-step with it. 

The posture of the U.S. toward many international issues is undergoing subtle 
changes as its status morphs from singular economic supremacy into being merely 
one of the world’s larger players. The U.S. opposition to the ICC was, in part, origi- 
nally designed to protect its perceived economic interests. Those interests however 
will ultimately accept that eradicating impunity is a deterrent to future atrocity and 
its devastating economic consequences, resulting in their eventual embrace of the 
goals of the ICC. A stable, safe, egalitarian and prosperous community is a far bet- 
ter environment in which to conduct business, at least in the long run, particularly 
when foreign trade in developing states will become a larger consideration in the U.S. 
economy as Americans embrace greater austerity and conservation measures. The 
exploitative nature of foreign extraction of (often non-renewable) resources, under a 
historic model, frequently destabilizes developing communities and may lead to early 


sequently, a 2007 congressional study conducted by the Congressional Budget Office 
found that “[f]amilies earning more than $1 million dollars a year saw their federal tax 
rates drop more sharply than any group in the country as a result of President Bush's 
tax cuts ...” Edmund L. Andrews, Tax Cuts Offer Most for Very Rich, Study Says, N. Y. 
TIMES, Jan. 8, 2007, at http://www.nytimes.com/2007/01/08/washington/o8tax.html?_ 
r=1&pagewanted=print (last visited Feb. 15, 2009). 
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profits but sells out long-term growth. This realization is slowly taking root and is in- 
dicated by the voluntary cooperation of many business entities which are beginning 
to embrace the eradication of human rights abuses, the advent of proposed binding 
international (vertical) business norms and the denial of corporate neutrality ratio- 
nales. As more corporations accept these principles, and thus corresponding goals of 
the ICC, so too will the political authority in the United States. 

Broader corporate acceptance of the principles of the ICC will be further ad- 
vanced by the eventual diminution of opposition in the extraction industries. Those 
corporations will ultimately face industry-altering realities with the advent of peak oil 
and the prophesized arrival of the renewable resource economy. These entities will 
be forced to adapt, and their methodologies, priorities and demands will change — by 
their either securing leadership positions in the alternative energy field or shifting 
into other business sectors. Either way the current model of partnering with corrupt 
leaders in developing nations and extracting natural resources as quickly and cheaply 
as possible, regardless of the human costs, will become outmoded — thereby eventu- 
ally circumventing the perceived need for protection from the potential oversight 
function of the Court and its other goals and competences. 

But perhaps of even greater significance is the looming (pandemic) economic ca- 
tastrophe which many economists predicted. The indicators all point to the worst 
sustained U.S. recession in decades. This has the potential to shock the U.S. into 
adopting fresh attitudes about the neoliberal economic order (as the stagflation of 
the 1970’s did with Keynesian economics) and to necessitate greater international 
ties and global cooperation as well as popular re-investment in government oversight 
and regulatory functions. Indeed, with the collapse of the financial markets in 2008, 
the types of shocks of which Naomi Klein writes as well as the consequential shift 
in economic policy are beginning to take place. But unlike Klein’s thesis this policy 
will ultimately shift away from radical free market strategy (as unbridled corporate 
irresponsibility is blamed for the current economic crisis) and toward regulation and 
other previously discredited government economic oversight practices. This shift in 
policy includes a retreat from the unilateralism of the Bush agenda and ushers in 
an incumbent obligation on the next generation of U.S. presidents to become ever 
more engaged with traditional allies and more collaborative 21 century economic 
practices. 

The U.S., as the epicenter for the economic meltdown, will perhaps suffer more 
grave financial harm than other countries. Indeed, the dollar’s standing as the world’s 
leading currency already seems to be coming into greater question as it has come un- 
der attack by the BRIC countries (Brazil, Russia, India and China),”? and some have 
hypostasized that the Chinese Yuan will eventually replace the dollar as the world’s 
leading reserve currency.“ As the U.S. economic powerhouse declines, its grip on in- 


213 BRIC Threat to US Dollar Reserve Currency, ASIASENTINEL, June 18, 2009 available at 
http://www.asiasentinel.com/index.php?option=com_content&task=view&id=1940&lte 
med... (last visited July 6, 2009). 


214. Professor Roubini, of the NYU Stern business school, postulated that while the change 
may be some time off, “the Chinese government is laying the ground for the yuan’s ascen- 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


272 ~~ Chapter 6 


ternational policy will correspondingly loosen and its leaders will be forced to engage 
the world more diplomatically instead of from a position of dominance. This spirit of 
cooperation will provide fertile soil for increased U.S. engagement with the ICC and 
ultimately, ratification of the Rome Statute. After all, in the coming decades the U.S. 
is likely to need the diplomatic coin ratification of the Rome Statute can provide, and 
the cost of adherence is low relative to the potential benefits of participation (e.g., 
international good faith, rehabilitating the tarnished U.S. human rights image, abil- 
ity to help direct the course of the ICC as a member of the Assembly of States, etc.). 
The prior complacency of excess provided a bulwark for disengagement, but as the 
US. faces stark economic exigencies it will also be forced to try a different approach. 
This new direction is symptomatic of an understanding that the Chicago School of 
economics failed to resolve the ills of America and only led to a greater disparity in 
wealth among U.S. citizens (and those of every country in which it was implemented) 
which only results in greater human rights abuses and unsustainable economic con- 
ditions. Meanwhile, the new economics should provide a backdrop conducive to the 
continued evolution of international accountability, and ultimately encourage U.S. 
ratification of the Rome Statute. 


dance.’ James Quinn, Chinese Yuan ‘Set to Usurp US Dollar’ as World’s Reserve Currency, 
TELEGRAPH.CO.UK, May 14, 2009 at http://www.telegraph.co.uk/finance/financetop- 
ics/financialcrisis/5325805/Chinas-yuan-set-t ... (last visited July 6, 2009). 
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CHAPTER7 Appraising the Vitality of U.S. Opposition 
to the ICC 


Anti-ICC policy is not monocausal, it does not stem from economic self-interest 
alone. U.S. opposition to the ICC flows in part, from continued adherence to no- 
tions of its own exceptionalism, commitment to the excellence of its own institutions, 
practices and legal order and refusal to compromise with other states, particularly 
on cultural/political/legal issues and to acknowledge that any system of rights could 
be equal or even preferable to U.S. norms. This accounts for the stubborn U.S. re- 
fusal to ratify many human rights documents or its practice of making sweeping 
reservations to all treaty provisions that do not strictly conform to existing U.S. law. 
This also explains the refusal of the U.S. to concede to the will of the majority of 
states, or even an independent prosecutor’s office on the issue of the ICC. It reflects 
a yearning for the Cold War and post- Cold War world order, where the U.S. power 
structure allowed it the privileges of a superpower. Perhaps the overreaching of the 
neoconservative movement represents the last gasp of this militant effort to maintain 
global dominance. Yet, the liberalizing trends in the U.S. framed by huge defeats for 
the neoconservatives in the 2006 and 2008 domestic elections, do not necessarily 
include a retreat from the megalomania of American exceptionalism or of the supra- 
accountability the U.S. has enjoyed during its tenure as the sole superpower. Though 
other political issues may enjoy a redirecting of priorities, such as health care, glob- 
al warming and poverty reduction, the 2008 presidential campaign disclosed that 
America remains convinced of its own excellence and that compromise with other 
states on issues that touch on U.S. sovereignty, such as ratification of the Rome Stat- 
ute, may not have substantially changed. However, the eventual rise of greater global 
competitors, including regional entities, and other factors leading to a diminution of 
American political and military dominance may modify these core U.S. attitudes and 
assumptions and bring it into compliance with contemporary robust human rights 
legal trends in international law. 

Pertinent trends also flow from America’s preeminent position in the current neo- 
liberal economics. With respect to international trade, the U.S. may have the most 
to lose in a disruption of this order, at least in the short-term. However, emerging 
economic trends favor increased sensitivity to global issues such as transparency, 
human rights and those atrocities within the competence of the ICC. Business trends 
are developing an arguably greater voluntary acceptance of human rights that may 
eventually lead by way of “soft law” and ever increasing oversight to eventual acqui- 
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escence to the ICC — philosophically and pragmatically. Meanwhile, the relevance of 
the extraction industries diminishes as larger economic developments and paradigm 
shifts render their opposition increasingly moot. Moreover, a causal analysis of his- 
torical trends points to more invigorated social and political change during times of 
global economic turmoil. The current crisis seems to track the Great Depression of 
the 1930’s rather than the stagflation of the 1970’s and tends toward the greater de- 
velopment of humanizing international norms consistent with the ICC, rather than 
opacity and unilateralism. Additionally, American exceptionalism may abate in light 
of mounting evidence that the U.S. will be unable to continue to function in an un- 
sustainable manner of gross domestic consumptionism. The relative rise of foreign 
economies and the economic crisis that particularly affects the United States, along 
with the crisis in the American military will combine to modify current U.S. prac- 
tices and produce grander scales of global interdependence heightening the need for 
cooperation on these issues. Maintaining regional stability, the type of stability that 
martial strife and massive human rights violations disrupt, is one of the factors to 
ensuring global economic security. Another factor is the growth and maintenance of 
peaceful, safe and stable foreign markets in the developing world. These factors are 
consistent with the aspirations of the ICC. 

Moreover, the vigorous advancement of the Post-World War II international 
rights regime has fueled unprecedented global support for the ICC as an integral tool 
in promoting human rights, as well as providing for a sophisticated jurisprudence. 
The legal trend lines are tending toward greater efforts at eradicating impunity and 
lessening national control over the targeting of prosecutions based on political/eco- 
nomic considerations. Legal trends point to a decline of legal positivism as a bul- 
wark against international accountability and seem to increasingly support greater 
collective international scrutiny along with the declining legitimacy of sovereignty 
based defenses. Thus, the projected future environment — politically, legally, and eco- 
nomically — provides for a uniformly favorable atmosphere for greater global and 
USS. cooperative efforts with the ICC. However, even if these trends seem favorable 
toward U.S. ratification, they are long-term trends and an early U.S.-ICC collabora- 
tion including U.S. membership, seems unlikely. 

In prognosticating a conceptual model of the future, based upon vital contempo- 
rary socio-economic, political and legal trends, a picture emerges of greater global 
cooperation and therefore a re-thinking of 19" and 20" century assumptions con- 
cerning state sovereignty. This model circumvents early U.S. critiques of the ICC. 
While, policy-makers have argued that the U.S. would be subject to the political 
whims of the Office of the Prosecutor, that the prosecutions initiated by the ICC 
would be grounded in a political agenda and pose a risk to U.S. policy and particu- 
larly its armed service members, greater global cooperation in a shrinking world will 
compela retreat from such sovereignty based rationales. Many of the U.S. arguments 
against the ICC reflect Cold War mentalities and resort to realpolitik, when eco- 
nomic and military supremacy and its efforts to halt Soviet expansionism provided 
for the U.S. to remain exempt from the type of scrutiny that other states endured. As 
the 21“ century matures, these assumptions will begin to fade and changing attitudes 
concerning sovereignty will continue to undermine U.S. arguments against the ICC. 
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Under this conceptual model relevant trends are favorable for the U.S. to eventu- 
ally embrace greater accountability and more impartial application of international 
criminal law, particularly in the unbiased targeting of suspects. While these trends 
support closing the so-called “impunity gap,’ they suggest two questions of whether 
the current UN power structure can effectively perform this function without resort 
to an independent multilateral treaty based entity such as the ICC, and what policy 
positions the Obama administration can reasonably be expected to take regarding 
US. ratification of the Rome Statute and/or further engagement with the ICC. 

In assessing the disconnect between United States policy and the International 
Criminal Court, focus should first be centered on the politico-legal structure of the 
United Nations Security Council as an existing body authorized to dispense or initi- 
ate justice for violation of international crimes. This structure is more favored by 
U.S. policy, perhaps because it allows for a veto of legal action and ensures that all 
international prosecutions conform to the perceived best interest of the U.S. (along 
with each of the other P-s states). Yet, if this is consistent with U.S. policy, is it neces- 
sarily contrary to international interests or the continued promotion of an interna- 
tional order of human rights? Is there a need for an International Criminal Court that 
is largely independent of the political power structure of the United Nations? The 
prosecutions of the ICTY and ICTR are widely acclaimed as advances in the devel- 
opment of international accountability and closing the impunity gap (though the ad 
hoc model seems to have given way to the more limited but less costly hybrid model). 
Conversely, however, the ability to veto prosecutions and target (or shield) potential 
defendants creates a sense of arbitrariness that offends traditional assumptions of law. 
Moreover, such efforts undermine predictable accountability and may neither pro- 
vide effective remedies to victims (in accordance with contemporary human rights 
dicta), nor sufficiently deter future criminality nor punish the guilty in accordance 
with retributivist theory. Thus, the first issue becomes whether a politico-legal order 
can ensure accountability sufficient to conform to human rights doctrine and serve 
as an instrument of deterrence/retribution, and whether the efforts of the Security 
Council, steeped in the political interests of its permanent members, have only arbi- 
trarily addressed these aspirations — or whether these responsibilities should fall to 
an international organization with a judicial structure. 


The Flaws of an International Politico-Legal Justice System 


“Let’s hope they don't discover oil here; then we'd have real problems’ 


From the Movie Blood Diamond* 


1 ~~ See Blood Diamond, THE INTERNET Movie DataBase, at http://www.imdb.com/title/ 
tto450259/. 
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The Preamble to the Rome Statute specifically calls for the establishment of an inde- 
pendent permanent tribunal [emphasis added].? Indeed, operationally the two defin- 
ing characteristics of the International Criminal Court are permanence and indepen- 
dence. But what is the value of an independent criminal tribunal on the international 
level? How has politicization affected other international sanctioning bodies, wheth- 
er created as subsidiary organs or consequent to bilateral treaties? Has politiciza- 
tion affected their ability to impartially conduct investigations and prosecutions? Has 
politicization in the Security Council or amongst the national governments of its 
permanent members (Ps) presumptively shielded potential offenders and responsible 
state officials from scrutiny either by jurisdictional limitations on mandates of exist- 
ing prosecutions or refusal/failure to provide for mandates at all, and if the latter, 
what is the basis for the omissions? Do economic factors, including foreign trade 
interests, provide a caveat for targeting prosecutions? 

The ad hoc tribunals alone are insufficient to end impunity and generate deterrent 
synergies as they were created after the fact and have apparently done little to stem 
the tide of egregious human rights violations. They do not deter massive violations 
because there is no assurance that the Security Council will form tribunals in any 
but the most notorious cases and then only if politically expedient. Ad hoc tribunals 
seem neither efficient nor fair as “... law must apply equally to everyone everywhere” 
and “... a proliferation of special ad hoc tribunals created by the Security Council 
after the harm had been done, and covering only crimes committed in a limited area 
during a specific time, was hardly a fair or efficient way to deter international crimi- 
nality.’? In the words of Senator Chris Dodd, “To truly be called effective, a court must 
not simply punish the guilty, then disband. It must serve as a permanent reminder 
to any potential criminals that they too will be held accountable’”* Moreover, the 
Security Council — whether from budgetary considerations or for strategic reasons 
— seems to have abandoned this model as it has failed to create additional ad hoc 
tribunals since the ICTR and continues to embrace the newly developed model of 
bilateral hybrid tribunals. 


2 Rome Statute, supra chap. I, note 1, at Preamble. Paragraph 9 to the Preamble of the 
Rome Statute states, “Determined to these ends and for the sake of present and future 
generations, to establish an independent permanent International Criminal Court in re- 
lationship with the United Nations system, with jurisdiction over the most serious crimes 
of concern to the international community as a whole’ 

3 Benjamin B. Ferencz, supra chap. IV, note 6, at 228. 

4 Senator Christopher J. Dodd, Prosecuting the Peace of the World: The Experiences of 
Thomas J. Dodd at the Military Tribunal of Nuremberg, Germany, 1945-46, SUPREME 
Court HistoricaL Society, Feb. 15, 2005, at http://dodd.senate.gov/press/Speech- 
es/109_05/0215.html (last visited Dec. 14, 2008). 


5 In 2007, during the run-up to the Hariri Tribunal, Lebanese authorities intimated they 
might not endorse the proposed treaty, which led to speculation that the Security Coun- 
cil would resort to establishing a new ad hoc tribunal. However, it failed to materialize as 
a negotiated contract between the U.N. and Lebanon was formally established. S.C. Res. 
1757, U.N. Doc. S/RES/1757 (2007). 
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Both of the ad hoc tribunals may suffer from politicization and the hybrid courts, 
including the nascent tribunal for Lebanon, promise to maintain the pattern. Dur- 
ing the investigation and prosecution of offenses in the former Yugoslavia, a formal 
complaint was filed against NATO forces for misconduct arising out of its bombing 
campaign in Kosovo in 1999. The Statute of the ICTY expressly calls for the potential 
prosecution of anyone present on the territory anytime after 1991. Article 1 provides, 
“The International Tribunal shall have the power to prosecute persons responsible 
for serious violations of international humanitarian law committed in the territory of 
the former Yugoslavia since 1991 ...’° Article 8 allows “The territorial jurisdiction of 
the International Tribunal shall extend to the territory of the former Socialist Federal 
Republic of Yugoslavia, including its land surface, airspace and territorial waters. The 
temporal jurisdiction of the International Tribunal shall extend to a period beginning 
on January 1, 1991.” Thus, in accordance with this broad-based temporal and personal 
jurisdiction an investigation of the complaint against NATO members was autho- 
rized by the Statute. However, the ICTY Chief Prosecutor Carla Del Ponte initiated 
a review that found the allegations did not merit a full investigation and dropped the 
matter? 

Mr. Timothy William Waters, a prosecutor with the ICTY at the time of the NATO 
allegations,° later charged that the Chief Prosecutor exercised a disproportionate 
level of discretion in dismissing the matter without further investigation and noted 
a political atmosphere within the tribunal Mr. Waters maintained that the NATO 
allegation was not subject to the same scrutiny as other complaints and that repre- 
sentations made by the accused were unhesitatingly relied upon and given far greater 
weight than statements from defendants or potential targets in other investigations.” 


6 See Article 1, Statute of the International Criminal Tribunal for the Former Yugoslavia, 
S.C. Res. 827, as amended, May 25, 1993. 


7 Id. atart. 8. 


8 Subsequent to the initiation of the NATO inquiry, the Statute for the Special Court of 
Sierra Leone was drafted and specifically accounted for this type of issue in its article 1(2) 
(3) which states, “1. Any transgression by peacekeepers and related personnel present in 
Sierra Leone pursuant to the Status of Mission Agreement in force between the United 
Nations and the Government of Sierra Leone or agreements between Sierra Leone and 
other Governments or regional organizations, or, in the absence of such agreement, pro- 
vided that the peacekeeping operations were undertaken with the consent of the Govern- 
ment of Sierra Leone, shall be within the primary jurisdiction of the sending state. 2. In 
the event the sending state is unwilling or unable genuinely to carry out an investigation 
or prosecution, the Court may, if authorized by the Security Council on the proposal of 
any State, exercise jurisdiction over such persons.’ S.C. Res. 1315 (2000). 

9 Final Report to the Prosecutor by the Committee Established to Review the NATO Bomb- 
ing Campaign Against the Federal Republic of Yugoslavia, ICTY Doc. PR/P.LS./510-E, 
June 13, 2000, available at http://www.un.org/icty/pressreal/natoo61300.htm. 

10. See generally, Timothy William Waters, Faculty Profiles, available at http://www.law.ole- 
miss.edu/faculty/waters_timothy.html. (last visited Aug. 12, 2008). 

11 Waters, supra chap. IV, note 14, at 1122. 

12 Id. 
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In fact, the NATO statements and exhibits were virtually unquestioned despite clear 
evidence that at least some of the exhibits were tampered with.” One case alleged 
that a NATO fighter bombed a railway bridge over the Grdelica Gorge while a civilian 
train was crossing it and caused substantial civilian casualties. NATO representatives 
responded that while the pilot was tasked with bombing the bridge, the destruction 
of the train was an accident and that it all happened too quickly for the pilot to react 
in time (due to the unexpected arrival of the train). In support of this position, NATO 
proffered a videotape of the flight cockpit during the bombing. However, not only 
did it show that the pilot had fired a second missile after the train had arrived on the 
bridge, the tape had apparently been tampered with by speeding up the footage to 
make it appear that there was less time between the arrival of the train and the firing 
of the second missile.** 


In his article, Unexploded Bomb: Voice, Silence, and Consequence at The Hague 


Tribunals: A Legal and Rhetorical Critique, Mr. Waters suggests the presence of the 
pervasive influence of the Security Council and a concern for the continued funding 
of the ICTY had an influence on the Chief Prosecutor in deciding which cases to pur- 
sue.’ He provides, inter alia, that the Chief Prosecutor employed a different standard 
of proof for the NATO case and accorded the exculpatory evidence disproportionate 
weight, thus prejudicing those filing the allegation and shielding defendant NATO 
personnel.** Currently, the ICTY is in the process of ending its mandate and has been 
ordered to finalize its cases despite the wide-spread opinion that the full measure of 
atrocities may not be disposed of in time.” The mandate on the ICTY is set to expire 
in 2010 but the apprehension of former leader Radovan Karadzic in mid-2008, a sus- 
pect long sought, may precipitate an extension for the Court.” 


13 
14 
15 
16 
17 


18 


Id. 
Id. 
Id. 
Id. 


In the 2007 annual report to the General Assembly and Security Council of the UN, the 
Secretary-General recounted that 106 cases had been disposed of out of 161 suspects who 
had been charge. See Report of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law Committed in 
the Territory of the Former Yugoslavia since 1991, 1 August 2007, U.N. Doc. A/62/172- 
S/2007/469 at 4 (Aug. 1, 2009). Some organizations, such as Amnesty International, have 
appealed to the UN Security Council to extend the mandate beyond 2010 in order to 
finish its mandate and bring those responsible to account. Appeal to the United Nations 
Security Council to Ensure that the International Criminal Tribunal for the Former Yugo- 
slavia Fulfills its Mandate, Public Statement, Dec. 11, 2006, at http://www.amnesty.org/ 
en/library/asset/EUROS/006/2006en/dom-EUROso062006en.html. 


Karadzic is charged with genocide, war crimes and crimes against humanity on the basis 
of individual criminal responsibility and command responsibility (Articles 7(1)(3) of the 
ICTY Statute) and was formerly the founding member and President of Republika Srp- 
ska and Supreme Commander of the armed forces from December 17, 1992. General In- 
formation, Radovan Karadzic, at http://www.un.org/icty/cases-e/cis/karadzic/presskit/ 
intro-e.htm. 
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Like the ICTY, the International Criminal Tribunal for Rwanda (ICTR) provides 
for limitations on territorial and temporal jurisdiction. Article 7 of the Statute of the 
ICTR provides, “The territorial jurisdiction for the International Tribunal for Rwanda 
shall extend to the territory of Rwanda including its land surface and airspace as well 
as to the territory of neighboring States in respect of serious violations of interna- 
tional humanitarian law committed by Rwandan citizens. The temporal jurisdiction 
of the International Tribunal for Rwanda shall extend to a period beginning on 1 
January 1994 and ending on 31 December 1994.” This jurisdictional basis differs from 
the ICTY as it reins in open-ended temporal competence precluding investigations 
of activities after December 31, 1994. In part, this drafting may reflect an intent to 
prevent investigations of peacekeepers or other non-Rwandans brought in to main- 
tain civil order. However, this is unlikely because the Rwandan Statute predates the 
allegations against NATO and the Kosovo bombings, and there was a substantial 
peacekeeping force present in Rwanda throughout 1994 (including the United Na- 
tions Assistance Mission for Rwanda (UNAMIR) and French forces brought in dur- 
ing “Operation Turquoise”). More likely, as the end date nearly coincides with the 
seizure of power by the Tutsi ethnic group, this temporal limitation arguably allows 
them to avoid scrutiny for many of the retaliatory counter-atrocities allegedly perpe- 
trated against the Hutu peoples. 

In Rwanda, after the April 6, 1994 assassination of the Hutu Rwandan President 
Juvenal Habyarimana (also killed, as collateral damage, was Burundian President 
Cyprien Ntaryamira),?° the Hutu response escalated to genocide and drove many 
Tutsis from the country into neighboring Burundi and Zaire (now Democratic Re- 
public of Congo). Thereafter the revolutionary Tutsi forces seized power, which ul- 
timately resulted in a wave of counter-atrocity.* Much of the counter-atrocity took 
place outside the territory of Rwanda, particularly in Burundi and the Democratic 
Republic of Congo, subsequent to December 31, 1994. While these counter-atrocities 
also came under the territorial jurisdiction of the ad hoc tribunal under Article 7, 
which extended jurisdiction to “the territory of neighboring States,’ jurisdictional 
competence was still precluded by the temporal jurisdictional constraints. Purport- 
edly, the temporal constraints were designed to preclude a renewal of atrocity and the 


19 ICTR Statute, supra chap. I, note 18. 


20 Ronald Sullivan, Juvenal Habyarimana, 57, Ruled Rwanda for 21 Years, N. Y. TIMES, April 
7, 1994, at http://query.nytimes.com/gst/fullpage.html?res=9Co0E4D71F3FF934.A35757 
CoAg962958 (last visited Aug. 19, 2008). 

21 Though initially reluctant, the Tutsi government under President Kagame, the former 
rebel commander, authorized cooperation with ICTR prosecutors in 2000. UN Confirms 
Secret Probe of Tutsi War Crimes, UN GLOBAL Po.icy Forum, Dec. 15, 2000, avail- 
able at http://www.globalpolicy.org/wldcourt/tribunal/oo1215rw.htm (last visited July 12, 
2008). Pierre Pean, the renowned French investigative journalist, authored BLACK Fu- 
RIES, WHITE LiaRS, RWANDA 1990-1994, (2005) depicting counter-atrocity perpetrated 
by the successful rebel Tutsis and has led to him being criticized as a revisionist of the 
Rwandan genocide. 


22 ICTR Statute, supra chap. I, note 18. 
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subsequent revival of the traditional Gacaca Courts ultimately provided a criminal 
forum for acts of violence stemming from both ethnic groups,” but the politicization 
in the original resolution is manifest: the authors of the ad hoc statute favored the 
civil authority in place in Rwanda at the time of the drafting. Moreover, the practical 
constraints of the overburdened Gacaca are sufficient to preclude the rooting out of 
atrocity outside Rwandan borders as it was not designed to implement extradition 
powers but rather envisaged as a local authority dealing with ubiquitous local viola- 
tion and whose mandate did not extend to the more serious violations.** 
Additionally, the Security Council constraint on temporal jurisdiction for the 
Rwandan tribunal may have also served to shield earlier, potentially embarrassing 
French activity in Rwanda, including French military operations. France is, of course, 
a permanent member of the Security Council and historically maintained strong al- 
liances with the Hutu government in Rwanda. During the genocide against the Tutsi 
(and moderate Hutu) peoples, French authorities alleged that the conflict was only 
the re-instigation of the Hutu-Tutsi civil war that had only recently ended pursuant to 
the 1993 International Peace Agreement.” In the UN, France claimed that the deaths 
were civil war casualties, downplayed the systematic destruction of the civilian Tutsi 
ethnic group, and refused to allow the Security Council to make declarations under 
the Genocide Convention of 1948.?° As late as November 2006 a French judge is- 
sued arrest warrants for top Rwandan officials accused of the 1994 assassination of 
former Rwandan Hutu president Juvenal Habyarimana, which resulted in the sever- 
ing of diplomatic ties between Rwanda under Tutsi president Kagame and France.’ 
Kagame has been forced to publicly deny complicity in the 1994 assassination.”* 
French officials have come under fire for complicity with Hutu forces during the cre- 
ation of a safe zone where it is alleged that they “... allowed the political, military 
and administrative leadership of the genocide to flee. Although the RPF (Rwandan 


23 UK Embassy of Rwanda, Genocide in Rwanda, available at http://www.ambarwanda. 
org.uk/genocide/index.htm (last visited Apr. 6, 2005). See also, Rwanda Killers Face Lo- 
cal Justice, BBC News, Mar. 10, 2005, available at http://news.bbc.co.uk/1/hi/world/af- 
rica/4335405.stm (last visited Apr. 6, 2005). 

24 See generally id. 

25 See http://www.incore.ulst.ac.uk/services/cds/agreements/pdf/rwan1.pdf. 


26 Linda Melvern, French Accused of Complicity in Genocide that Killed a Million in Rwan- 
da, THE U.K. INDEPENDENT, Nov. 5, 2006 , at http://www.independent.co.uk/news/ 
world/africa/french-accused-of-complicity-in-genocide ... (last visited July 12, 2008). 

27 Arthur Aslimwe, Interview — French Troops Advised on Rwandan Genocide — Author, 
REUTERS, May 3, 2007, at http://www.reuters.com/articlePrint?articleld=USL03359802 
(last visited on July 12, 2008). 


28 Damien McElroy, ‘Genocide’ President Meets the Queen, TELEGRAPH.CO.UK, Dec. 7, 
2006 at http://www.telegraph.co.uk/news/worldnews/1536275/Genocide-president- 
meets-the-Queen ... (last visited July 7, 2009); Rwanda Takes French Radio Off the Air, 
BBCNEws, November 27, 2006 at http://news.bbc.co.uk/2/hi/africa/6188550.stm (last 
visited July 7, 2009). 
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Patriotic Front) won the civil war, the national treasury, the killers and 37,000 troops 
moved to Zaire” 

But close French involvement in the pre-genocide Hutu government predates the 
jurisdictional mandate of the ICTR. According to the German news service Spie- 
gel online, “... a former French soldier claimed that French troops trained Rwandan 
militia during the two years prior to the genocide’? In his book Silent Accomplice, 
The Untold Story of France’s Role in the Rwandan Genocide,* British author Andrew 
Wallis discusses alleged French complicity with the genocide, including activities that 
took place prior to 1994. Wallis maintains that “... French special forces armed and 
trained soldiers who later became the militias that carried out most of the killing” 
and “[f]rom September 1993 up to the time of the genocide, French secret forces in 
Rwanda were involved in the surveillance of the Rwanda Patriotic Front rebels. Their 
military were actually commanding the Rwanda military forces. ... They were flying 
in arms, they were flying in radio sets, they were helping to finance it, and they con- 
tinued these operations even after this government was defeated" Moreover, Wallis 
maintains that French troops advised Rwandan Hutus on the grisly means to hide the 
product of their genocidal activities from spy satellites.*? Though the French govern- 
ment denies complicity in the genocide, the establishment of constraining temporal 
jurisdictional limitations on the ICTR served to help shield French political entities 
from serious and embarrassing international legal scrutiny. 

Contrary to the relatively broad-based territorial jurisdiction of the ICTR, the new 
Lebanese Tribunal, designed to bring to justice those persons responsible for the 
February 14, 2005 assassination of the former Lebanese Prime Minister Rafiq Hariri, 
has been criticized as having too limited of a territorial jurisdiction. The draft stat- 
ute appended to the original agreement between the United Nations and Lebanon 
calls for a temporal jurisdictional basis of from October 1, 2004 to December 12, 
2005, or other dates (of attack’s) at “... any later date decided by the Parties and with 
the consent of the Security Council, [which] are connected in accordance with the 
principles of criminal justice and are of a nature and gravity similar to the attack of 
14 February 2005 ...’3* The Tribunal is contemplated under a bilateral agreement for 
the establishment of a hybrid court that calls for a territorial jurisdiction limited to 
Lebanon and restricts expansion of the scope of the temporal and subject-matter ju- 
risdictional competence so that it may be determined by explicit authorization of the 


29 Malvern, supra note 26. 

30 = French Role in Slaughter Under Investigation, SPIEGELONLINE, Oct. 24, 2006, at http:// 
www.spiegel.de/international/o,1518,druck-4.4.4361,00.html (last visited July 12, 2008). 

31 See generally ANDREW WALLIS, SILENT ACCOMPLICE, THE UNTOLD STORY OF FRANCE’S 
ROLE IN THE RWANDAN GENOCIDE (2006). 

32 ~ Aslimwe, supra note 27, citing WALLIS, SILENT ACCOMPLICE, Id. 

33 Wallis describes the way French troops advised Hutus how to deal with floating Tutsi 
corpses in rivers by “... telling them you have to slit off the bellies of these Tutsi that you 
kill so that they sink and satellites do not see them? Id. 

34 Statute of the Special Tribunal for Lebanon, art. 1, S.C. Res. 1757, U.N. Doc. S/RES/1757 
(2007). 
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Security Council only. This hands-on role by the Security Council can be construed 
(and criticized) as an attempt to not draw Israel into the Court’s jurisdiction (and 
particularly the issue of the August 2006 Israeli strike on Lebanon), regardless of 
whatever direction an independent investigation may take, and based upon obvious 
political motivations. 

Moreover, the Security Council takes a more direct approach to ensuring political 
sensitivity in the operation of some UN international tribunals. In a provision strik- 
ingly similar to the complementarity provisions of the International Criminal Court, 
Article 1(3) of the Statute of the Special Court for Sierra Leone calls for the Security 
Council to arbitrate the jurisdiction of the Special Tribunal to prosecute peacekeep- 
ers and related personnel present in Sierra Leone “[i]n the event the sending State 
is unwilling or genuinely unable to carry out an investigation or prosecution ...”5 
Additionally, as indicated, in the Lebanese Court Article 1(1) specifically reserves au- 
thority for the Security Counsel to disallow prosecutions of grave attacks connected 
to the Hariri assassination, the mandate of the Court, if they occurred subsequent to 
the 14%4 month temporal jurisdiction basis.?° Furthermore, in addition to the implicit 
threshold threat of eliminating funding for both ad hoc tribunals — which seems to 
be taken very seriously — the Security Council retains the authority to appoint the 
prosecutor (which is commonly considered the key position in avoiding or instigat- 
ing political prosecutions), under Article 16(4) ICTY and Article 15(4) ICTR. It can 
be construed that these statutory authorities granting the Security Council grounds 
to micro-manage the operation of UN and its related international tribunals are es- 
tablished, at least in part, in order to maintain political control over the targets of 
prosecution. 

There are many manifestations of politicization, at least on a large scale, relevant 
to this review of international criminal sanctioning bodies. Pertinent examples in- 
clude purely political issues influenced by diplomatic or strategic interests such as 
the refusal to admit wrongdoing in the course of military campaigns by NATO or al- 
leged French complicity in Rwanda, collaborating with the existing government (i.e., 
excluding existing leaders as targets) to prosecute equally culpable former leaders, 


35 Statute of the Special Court for Sierra Leone, art. 1(3). 


36 = Article 1(1) of the Statute of the Special Tribunal for Lebanon (and the corollary sec- 
tion of the Agreement between the United Nations and the Lebanese Republic on the 
Establishment of a Special Tribunal for Lebanon) states: “The Special Tribunal shall have 
jurisdiction over persons responsible for the attack of 14 February 2005 resulting in the 
death of former Lebanese Prime Minister Rafiq Hariri and in the death and injury of 
other persons. If the Tribunal finds that other attacks that occurred in Lebanon between 
1October2004 and 12 December 2005, or any later date decided by the parties and with 
the consent of the Security Council, are connected in accordance with the principles of 
criminal justice and are of a nature and gravity similar to the attack of 14 February2005, 
it shall also have jurisdiction over persons responsible for such attacks. This connection 
includes but is not limited to a combination of the following criminal elements: criminal 
intent (motive), the purpose behind the attacks, the nature of the victims targeted, the 
pattern of the attacks (modus operandi) and the perpetrators.” Second attachment S/ 
RES/1757 (2007). 
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and refraining from targeting third party allies by those, rightfully or not, who bear 
a grudge against them. But, more notably, there is also a subset of purely political 
motives such as efforts to stop hostilities, end violence and bring a lasting peace. It 
is unlikely that diplomats or leaders can navigate a peace to a conflict situation when 
the chief parties to the negotiations are personally liable and likely to be indicted 
for war crimes or crimes against humanity once the peace is achieved. Some argue 
that there can be “no peace without justice;” others argue that the hemorrhaging of 
human life must stop at any cost. In Uganda, the first situation undertaken by the 
International Criminal Court, a threshold consideration in the peace negotiations be- 
tween the Lord’s Resistance Army leader Joseph Kony and the national government 
is Kony’s personal immunity from prosecution by the ICC (which has an outstanding 
arrest warrant currently pending).*” This development brings to the fore the ongoing 
debate: should immunity be granted to the parties suing for peace, regardless of their 
culpability? Won't that serve as a counter-intuitive device for deterring future atroc- 
ity? Yet, isn’t bringing peace to a war-torn state, the salvation of many lives and sub- 
stantial property, a goal worthy of the sacrifice? Isn't prevention more desirable than 
retribution? Some authors suggest that other sanctions accorded to the perpetrators, 
consistent with truth and reconciliation techniques, might assuage the need for ju- 
dicial prosecution and allow peace while at the same time serving as a deterrent to 
any future perpetrator.** This issue is of vital importance to international criminal law 
instrumentalities as the interplay between the judicial and the political resolution of 
conflict situations requires ever greater consideration of different models and tech- 
niques, but as the United States — the object of the instant analysis — is not a party 
to the ICC and has only contributed to after-the-fact ad hoc or hybrid tribunals, this 
issue is outside the scope of this inquiry.” 

Another type of politicization is economic. Obviously, the political authorities 
that decide on the creation of tribunals (their format, mandate and limitations) are 
beholden to the national interests which they represent. This interest, particularly 
in the age of corporate globalization, is increasingly dictated by global economic is- 
sues and the maintenance of important international trade relationships. Potentially, 
a proposal calling for a UN ad hoc tribunal reviewing the situation in Darfur might 
have been defeated or prosecution against the sitting leadership deflected based upon 
a significant trade relationship between China, a P5 member, and Sudan. China is an 
important trade partner with Sudan.’ In this case, the Security Council referred the 


37. An ICC arrest warrant was issued for Kony on July 8, 2005, also naming Vincent Otti, 
Raska Lukwiya (subsequently terminated from arrest warrant by pre-trial Chamber II 
decision ICC-02/04-01/05-248) , Okot Odhiambo and Dominic Ongwen. ICC-02/04- 
01/05 http://www.icc-cpi.int/cases/UGD/co105.html. 

38 See generally Michael P. Scharf, From the eXile Files: An Essay on Trading Justice for Peace, 
63 WASH. & LEE L. REV. 339 (2006). 


390 ~—sId. 


40 China has invested heavily in the Sudan and is Sudan’s leading trade partner. China pur- 
chases about two-thirds of Sudan’s oil exports (7% of its overall needs) and provides one 
fifth of its global imports, including arms sales (which reportedly ceased in 2005). Mi- 
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situation to the ICC (with the U.S. and China abstaining) and the ICC was able to 
issue arrest warrants against the sitting president, Omar al-Bashir,” without directly 
implicating P5 members. This effectively allowed China to “wash its hands” of the 
prosecution as it precludes China from taking direct responsibility for prosecuting 
an important trade ally while simultaneously avoiding the appearance of indifference 
to jus cogens offenses and the resultant diplomatic and economic bad faith. Interest- 
ingly, representatives of the Sudanese government continue to implore China (and 
Russia) to intercede on behalf of the President.” Intercession would take the form 
of a deferral of prosecution under Article 16 of the Rome Statute which allows for a 
renewable 12 month delay of prosecution and investigation.* An Article 16 deferral 
in the Security Council would require an affirmative resolution and would therefore 
be subject to a full vote of the Council membership — and to the veto authority of 
the remaining Ps states. The Sudanese press and its minister of Foreign Affairs Al- 
Samani al-Wasila have concluded that France, the UK (or even the U.S.) might veto 
an Article 16 deferral,** thus leaving the prosecution intact and rendering China’s 
efforts to delay the prosecution futile. The U.S., otherwise having the most expansive 
global economic interests, may be most subject to economic politicization, though it 
is apparently not alone as the Sudanese efforts for Chinese and Russian intercessions 
would indicate. Moreover, it is significant to note that neither country targeted by 
the ad hoc tribunals (nor that of the planned Lebanese Court) were important trade 
partners with the United States at the time of those courts’ formation. They had no 


chael Hogan, Fact Sheet: China and Sudan, Growing Economic Relationship, 2007, at 
www.understandingsudan.org (last visited Aug. 19, 2008). 


41 Inapress release dated July 14, 2008, the Office of the Prosecutor announced its intention 
to seek indictments against Sudanese President Hassan Ahmad al-Bashir in relation to 
10 counts of genocide, crimes against humanity and war crimes. ICC Prosecutor presents 
case against Sudanese President, Hassan Ahmad AL BASHIR, for genocide, crimes against 
humanity and war crimes in Darfur, The Hague, 14 July 2008, ICC-OTP-20080714- 
PR341-ENG, at http://www.icc-cpi.int/press/pressreleases/406.html (last visited Aug. 20, 
2008). Subsequently, on March 4, 2009, the Pretrial Chambers issued warrants against 
al-Bashir and listed seven counts; five counts of crimes against humanity (murder, exter- 
mination, forcible transfer, torture and rape), and two counts of war crimes (intentional 
attacks against civilians and pillaging). Press Release, International Criminal Court, ICC 
Issues a Warrant of Arrest for Omar Al Bashir, President of Sudan (March 4, 2009), at 
http://www.icc-cpi.int/NR/exeres/oEF62173-0SED-403A-80C8-F1sEE1D25BB3.htm. 

42 Inastatement reported in the Sudanese press, China’s UN envoy Wang Guangya stated, 
“China supports the reasonable request ... for the Council to take early action to suspend 
the indictment of the Sudanese leader by the ICC, in accordance with the relevant provi- 
sions ...” SUDAN TRIB., supra chap. III, note 146, at 2. 


43 Article 16 of the Rome Statute states, “No investigation or prosecution may be com- 
menced or proceeded with under this statute for a period of 12 months after the Security 
Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, 
has requested the Court to that effect; that request may be renewed by the Council under 
the same conditions. Rome Statute, supra chap. I, note 1, at art. 16. 


44. SUDAN TRIB., supra chap. III, note 146, at 1. 
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substantial business relationships with U.S. multinational corporations that would 
be significantly impaired or affected by the operation of those international criminal 
sanctioning bodies. 

Prior to 1994, the former Yugoslavia’s primary industries were underdeveloped and 
offered few incentives for expansive Western trade. Its key trade allies were former 
Soviet bloc nations and Russia.** It did not have substantial natural resources or pro- 
duction capability and so there weren't any compelling economic motives to forestall 
the development of an international tribunal from the perspective of the U.S., and 
other permanent members of the Security Council. Though China abstained from 
the resolution authorizing military operations into Kosovo,** which was nonetheless 
an after-the-fact authorization of NATO action,” Russia and the remaining Security 
Council members supported the Resolution (which may have also reflected the weak 
political position of Russia in the aftermath of the Cold War). Indeed, introduction 
of the NATO and U.S. presence in the territory of the former Yugoslavia could be 
seen as having the effect of opening up this territory to Western economic markets, 
though such markets may have developed on their own accord in the post-Cold War 
neo-liberal international economic environment. 

Rwanda, one of the 20 poorest countries in the world* in 2007 (and even poorer 
in 1994), has few known exploitable resources (the majority of its inhabitants rely on 
subsistence farming).*® Rwanda’s meager foreign trade consists of agricultural prod- 
ucts and some mining with its primary trade partners being the U.S., Belgium, Ger- 
many and Kenya. Rwanda’s main exports are coffee, (animal) hides and skins, metal 


45 Though the former Yugoslavia did have a significant trade history with Western Europe 
prior to World War II, trade with the west dropped precipitously after it became a na- 
tion within the Soviet sphere. In the 1960's efforts were made to bring Yugoslavia into 
the world market but those attempts were largely abortive as the Yugoslavia trade defi- 
cit continued to grow which was worsened by the international recession of the 1970’s 
and Yugoslavia’s dependence on oil imports. What trade Yugoslavia had with the west 
dropped sharply in the 1980's. Country Listing, Yugoslavia, at http://www.country-data. 
com/cgi-bin/query/r-14864.html (last visited Aug. 24, 2008). 

46 UNBISNET, available at http://unbisnet.un.org:8080/ipac20/ipac.jsp?session=121957H1 
Y17E1.184820&menu=sea ... (last visited Aug. 24, 2008). 

47 At the time of the NATO invasion of Kosovo on March 24, 1999, known as Operation 
Allied Force, the operative Security Council Resolution was 1199, which called for a cessa- 
tion of hostilities by nationals, but critics charged that it did not authorize the initiation of 
hostilities by an international peacekeeping mission (or any other entity). Thereafter, the 
Security Council issued Resolution 1244. authorizing, inter alia, a NATO-led peacekeep- 
ing force in Kosovo. S.C. Res. 124.4, U.N. Doc. S/RES/124.4 (June 10, 1999) at http://www. 
un.org/doc/ UNDOC/GEN/N99/172/89/PDF/N99/17289.pdf?OpenElement (last visited 
Aug. 24, 2008). 

48 Country Profiles, Country Profiles Foreign & Commonwealth Office, 3, available at 
http://www.fco.gov.uk/servlet/Front?pagename=OpenMarket/Xcelerate/ShowPage 
&c+Pag ... 


49 Id. 
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ores, pyrethrum and tea.*° Rwanda’s exports to the U.S. in 1992 were a paltry $4.8 
million dollars, $3.9 million in 1993, $1.5 million in 1994 and $1.8 million in 1995. 
After the genocide, Rwanda’s physical (and emotional) infrastructure was inherently 
damaged to such an extent that, absent massive remedial action and an accounting, 
genocide could resurface and perhaps push Rwanda toward failed state status. This 
prospect would prevent further economic development and continue to preclude 
Rwanda as a viable economic partner. In addition to Rwanda, Lebanon is also not a 
significant trade partner with U.S. or European-based corporations. This may explain 
why it has advanced so far in the development of an international tribunal despite its 
limited mandate. Lebanon seems to satisfy the political/economic qualifications for 
a tribunal. 

Economic influence on international affairs, including international criminal 
prosecutions, is not a recent development as it has historically played a key role. 
In the efforts to initiate prosecutions against the German Kaiser for crimes against 
peace and the “Young Turks” for the Armenian genocide during World War I, eco- 
nomic interests substantially shaped the course of diplomatic initiatives and played 
a significant role in outlining the particulars of the peace process. This influence 
even exceeded well established treaty obligations and embryonic international law; it 
helped overcome international commitment to forming the State of Armenia under 
the Treaty of Sévres and acquiescence to the Treaty of Lausanne. As observed by 
Professor Vahakn N. Dadrian, then-United States Senator King phrased it best in 
1923, “According to William King, the Democratic Senator from Utah and the main 
proponent in the Senate of the Armenian cause, the problem with the [Lausanne] 
Treaty was that it ignored the Armenians’ need for justice. During the Senate’s final 
debate on the Treaty on December 22, 1926, King introduced a resolution referring 
to the Chester [Oil] concession of 1923, in which a group of American businessmen 


so See http://www.atlapedia.com/online/countries/Rwanda.htm. 


51 U.S. Census Bureau, Foreign Trade Statistics: Trade in Goods (Imports, Exports and 
Trade Balance) with Rwanda, 10-13, at http://www.census.gov/foreign-trade/balance/ 
c7690.html. 

52 Though definitions ofa “failed state” vary, the Crisis States Research Centre of the London 
School of Economics and Politics defines failed state as “... a condition of ‘state collapse’ 
—e.g., a state that can no longer perform its basic security, and development functions 
and that has no effective control over its territories and borders. A failed state is one that 
can no longer reproduce the conditions for its own existence. This term is used in very 
contradictory ways in the policy community (for instance, there is a tendency to label a 
‘poorly performing’ state as ‘failed’ — a tendency we reject). The opposite of a ‘failed state’ 
is an ‘enduring state’ and the absolute dividing line between these two conditions is dif- 
ficult to ascertain at the margins. Even in a failed state, some elements of the state, such 
as local state organizations, might continue to exist?” London School of Economics and 
Politics, Crisis States Workshop, London, March 2006, at http://www.crisisstates.com/ 
(last visited Aug. 24, 2008). 


53. ‘The Treaty of Lausanne (which replaced the Treaty of Sevrés) was silent on the partition 
of a state of Armenia (thus eliminating that initiative) and included watered-down hu- 
man rights protections. 
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promised to undertake certain railroad projects in Turkey in exchange for mineral 
rights along the railroad’s right-of-way. King also charged that Standard Oil Com- 
pany sought an oil concession in the eastern provinces of Turkey and was therefore 
pressing the American government to ratify the Treaty. King maintained that the 
Turkish government granted this oil concession ‘with the avowed purpose of secur- 
ing the moral and diplomatic support of the American delegation [at Lausanne] ... 
The Turks granted the concession in April 1923 ... Senator King accused [Secretary 
of State] Hughes of subservience to American business ... alleg[ing] that Hughes 
placed ‘at the disposal of American business interests in the Near East the United 
States Naval Squadron; which was dispatched there supposedly to protect American 
interests but essentially to secure and foster ‘business’ for American firms: ‘One de- 
stroyer is kept continuously at Samsun, Turkey, to look after the American tobacco 
interests at that port ... an American destroyer has made a special trip at 30 knots 
to get American oil prospectors into a newly opened field’ At the heart of this entire 
conflict is evidence of both political deal-making and what Senator King called ‘dol- 
lar diplomacy’ ... As King observed, ‘it would appear that the Chester concession 
was the objective of our Government in its participation in the Lausanne conference, 
and that the price paid for the attainment of that objective was; among others, ‘the 
betrayal of Armenia:”** In much the same way as the oil and tobacco industries after 
World War I, with their ships harbored in Constantinople in 1920, influenced the 
relevant U.S. officials to abandon the Armenians and ratify the Treaty of Lausanne, 
industry is continuing to exert influence today, inter alia, in the choice of states slated 
for international criminal prosecution. 

In addition to the Lebanon Court, other hybrid tribunals seem to be the product 
of selective screening as none are important trade partners with the U.S. or other Ps 
nations. Kosovo, East Timor and Cambodia are salient examples. Their known acces- 
sible natural resources are insufficient motivation for economic/political world pow- 
ers to curtail investigations of the atrocities that took place within their territorial 
boundaries. Though still very fragile in 2008, Kosovo has been developing into a more 
attractive trade partner due to its embryonic development of some mineral resources 
(including lead, zinc and silver) and industries such as mining, agriculture and energy. 
At the time of the creation of the Court in 1999, however, the majority of its exports 
went to other locations in the former Yugoslavia,* and it had no significant foreign 
trade alliances. Many of the same political and economic interests that were relevant 
to the creation of the ICTY were also applicable to Kosovo. Moreover, UN Security 
Council Resolution 124.4. (1999), which established the authority for the Court also 


54 Vahakn N. Dadrian, The Historical and Legal Interconnection Between the Armenian 
Genocide and the Jewish Holocaust: From Impunity to Retributive Justice, at 512-14. See 
also Roger Trask, The United States Response to the Turkish Nationalism and Reform 
1914-1939, at 37-40 130 (1971); A Resolution and Supporting Speech by Senator William H. 
King: the Lausanne Treaty and Chester Oil, 27 ARMENIAN REV. 73, 87-90 (1974). 


55 Comparative Analysis of the Wars in Kosovo and Iraq, ECONOMISTS FoR PEACE AND 
SecurRITY, March 2008, p. 3 at http://www.epsusa.org/publications/newsletter/2008/ 
March/petkova.html. (last visited July 17, 2008). 
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established wide-ranging international authority for civil and economic development 
of the otherwise decimated infrastructure of Kosovo, known as the United Nations 
Interim Administration Mission in Kosovo (UNMIK).% While Kosovo's current trade 
partners include the Republic of Macedonia, Serbia, Germany, China and Turkey 
in 1999 UNMIK was faced with “... building financial institutions from the ground 
up to start Kosovo's transition to a market economy. The postwar Kosovo economy 
was characterized by high unemployment rates; pending reconstruction of roads, 
houses and industrial plants ... Kosovo's export potential was limited”*” Currently, 
EU countries are Kosovo's largest trade partners but at the time of the creation of the 
Court, Kosovo had no substantial economic trade relationship to protect. The imple- 
mentation of UNMIK in the territory of Kosovo was designed to and succeeded in 
establishing a new trade engine in Europe and Asia and thus the Court’s mandate was 
consistent with economic interests of Western industrialized nations.** 

East Timor, an island nation and one of the world’s poorest States was devastated 
by decades of martial strife with its neighbor Indonesia. It has trade relations with 
the U.S., Germany, Portugal, Australia and Indonesia® and its principal industries 
include agriculture,® inshore fishing, soap manufacturing, handicrafts and textiles.” 
East Timor’s exports for 2005 were approximately $8 million with an additional $8 
million from off-shore oil reserves.” Such modest trade is de minimis in scale as 
compared with other national economies and provides little incentive to force po- 
litical intervention to protect economic interests against issues that may arise in the 
course of the East Timor tribunal. While the principal authors of atrocity in East 
Timor were the Indonesian government (and Indonesia contains significant oil and 
other natural resources), the territorial competence of the Court consists of atrocities 
in East Timor itself,** where there was no significant multinational corporate pres- 


56 S.C. Res. 1244 (1999), regulations UNMIK/REG/1999/1 (July 25, 1999). 

57. Comparative Analysis of the Wars in Kosovo and Iraq, supra note 55. 

58 Some suggest that one factor in determining the bombing missions over Kosovo was 
directed more at a miscreant Milosevic for his refusal to comply with economic reforms 
rather than the plight of the Kosovar Albanians. See generally JOHN Norris, COLLISION 
Course: NATo, Russia AND Kosovo, (2005). 

59 Republica Democratica De Timor-Leste Ministero Do Plano E Das Financas Direccao 
Nacional De Estatistica, Timor-Leste Overseas Trade Statistics 2005, Dili, March 2006, 
at http://dne.mopf.gov.tl/trade/annualreports/Annual/%20Reports/2005%20Report.pdf 
(last visited Aug. 24, 2008). 


60 East Timor’s main agricultural products are coffee, rice, maize, cassava, sweet potatoes, 
soybeans, cabbage, mangoes, bananas and vanilla. Id. 


61 Id. 
62 Id. 


63 ‘The hybrid Court of East Timor (now Timor Leste) was established under the Serious 
Crimes Unit (SCU) and originally set to expire in 2005, as part of pervasive UN Security 
Council initiatives (Security Council Res. 1272 (1999) establishing the United Nations 
Transitional Administration in East Timor(UNTAET) and, Security Council Res. 1410 
(2002) establishing the United Nations Mission of Support in East Timor (UNMISET)), 
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ence to embarrass or commercial activities to disrupt. Moreover, many of the atroci- 
ties are sufficiently removed temporally so that contemporary prosecutions would 
have little or no effect on current economic and political power brokers. 

Likewise, the primary goods exported from Cambodia consist of modest amounts 
of timber, garments, rubber, rice and fish.** Its key industries are agriculture, cement, 
cigarette production, fishing, forestry, rubber production, textiles and wood prod- 
ucts.® Its primary trade partners are Vietnam, the former USSR and former Euro- 
pean communist countries to whom it chiefly exports dried fish, pepper, rice, rubber, 
wood and vegetables. Clearly, Cambodia is not an important trade partner with the 
US. Moreover, the atrocities of the Khmer Rouge took place long enough ago (1975- 
79) that the leaders targeted are no longer in power and cannot influence domestic 
economic practices,” therefore, prosecutions would no longer significantly affect 
or impede business. Also, the nature of the Pol Pot regime was anti-colonial, anti- 
capitalism® and thus a prosecution of those parties would be ideologically consistent 
with modern neoliberal economic sensibilities and free market economies. 

These nations have agriculturally-based economies, are without significant ex- 
ports or natural resources and have a limited business relationship with the U.S. or 
large U.S.-based corporations. They do not have a significant trade relationship with 
other Ps or industrialized nations nor do they have much impact on the international 


which included social and economic rebuilding efforts as well as the creation of a Truth 
and Reconciliation Commission. See www.un.org. According to the Feb. 4, 2004 report 
issued by the Office of the Deputy General Prosecutor for Serious Crimes Timor Leste, 
Serious Crimes Unit, their office had issued 95 indictments against 392 people for charges 
including crimes against humanity and had won convictions against 74 persons and ac- 
quittals or dismissals for 12 cases, but that 303 persons had evaded prosecution because 
they were outside the jurisdiction, the state territory, of the tribunal. Of the 303 who 
received impunity, 37 were Indonesian military commanders and officers, 60 were Indo- 
nesian soldiers, 4 Indonesian Chiefs of Police, the former Indonesian governor and 5 dis- 
trict managers (of East Timor) and the Indonesian Minister of Defense and Commander 
of the Armed Forces. http://socrates.berkley.edu/~warcrimes/Serious%20Crimes%20 
Unit%Files/all_documents/SCU%20Updates/SCU%20Update=English%20 Feb... (last 
visited Aug. 21, 2008). 

64. Economy Watch, Cambodia Export and Import, available at http://www.economywatch. 
com/world_economy/cambodia/export_inport.html (last visited Feb. 16, 2009). 


65 Id. 
66 Id. 


67 Law On the Establishment of the Extraordinary Chambers in the Courts of Cambodia for 
the Prosecution of Crimes Committed During the Period of Democratic Kampuchea, ar- 
ticle 2 states, “The Extraordinary Chambers shall be established ... to bring to trial senior 
leaders of Democratic Kampuchea and those who are most responsible for the crimes 
and serious violations ... that were committed during the period from 17 April 1975 to 6 
January 1979.’ 

68 Fora detailed account of the communist influences and the rise of power of the Khmer 
Rouge regime see generally BEN KIEMAN, How Pot Pot CAME To POWER: COLONIAL- 
ISM, NATIONALISM, AND COMMUNISM IN CAMBODIA, 1930-1975, 2d ed. (2004). 
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economy. Thus, there is no significant trade relationship to disrupt. Additionally, the 
absence of known significant natural resources in these countries circumvents the 
hope of establishing potentially significant trade relationships in the future. If any of 
these countries possessed substantial natural resources coveted by wealthy multina- 
tional corporations or had significant trade alliances with powerful American multi- 
national corporations, other Ps5 states or corporations from other politically power- 
ful industrialized states, they would be unlikely subjects for UN-based international 
criminal prosecutions, particularly if key local personnel were probable targets. The 
Security Council might create tribunals for situations involving countries that are 
more economically important, but probably only for widely publicized atrocities of 
the highest magnitude. Efforts would likely be made, according to current patterns, 
to draft the constitutive documents in a manner that would serve to protect eco- 
nomic interests. Alternatively, the Security Council may refer situations involving 
economically important countries to the ICC (as it did with the Sudan situation), in 
order to avoid diplomatic fallout. However, it is unlikely that even the Sudan referral 
would have transpired absent the widespread publicity the case generated. 

The special tribunal for Sierra Leone provides another picture of the influence of 
economics on the selection of the target. The Sierra Leone tribunal, like Kosovo's may 
have been implemented in part to stimulate trade. Unlike Kosovo, which didn’t have 
a significant economic history, Sierra Leone had been a major trade partner with the 
West. However, this relationship began to fall apart due to domestic martial strife 
and eventually, virtually disappeared altogether. According to the 2008 U.S. State 
Department State Report on Sierra Leone, it is rich in minerals, especially diamonds, 
but economic growth slowed in the 1970's and 80’s and was seriously degraded by 
the 1990’s.® During the conflict years in the mid 1990’s the formal economy was de- 
stroyed. Sierra Leone’s diamond export figures reflect the loss of exports during the 
conflict period with a low of only $1.2 million in 1999, rising to a post-conflict figure 
of $142 million in 2005. The State Department report further states: 


Sierra Leone has one of the world’s largest deposits of rutile, a titanium ore used as paint 
pigment and welding rod coatings. Sierra Rutile Limited, owned by a consortium of U.S. 
and European investors, began commercial mining operations near Bonthe in early 1979. 
Sierra Rutile was then the largest nonpetroleum U.S. investment in West Africa. The ex- 
port of 88,000 tons realized $75 million in export earnings in 1990. The company and the 
Government of Sierra Leone concluded a new agreement on the terms of the company’s 
concession in Sierra Leone in 1990. Rutile and bauxite mining operations were suspended 
when rebels invaded the mining sites in 1995, but exports resumed in 2005.”° 


In this case the provision of an international tribunal, and UN peacekeepers, facilitat- 
ed the resurrection of a lucrative trade partner. Since trade was essentially halted dur- 


69 US. Department of State, Background Note: Sierra Leone: Profile, BUREAU OF AFRICAN 
AFFAIRS, June 2008, p. 3-4, at http://www.state.gov/r/pa/ei/bgn/5475.htm [hereinafter 
State Report]. 


70 = Id. at 4. 
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ing the conflict era, prosecution was unlikely to uncover complicity by foreign corpo- 
rations or industrialized states. The State Department report prominently discusses 
diamond smuggling and observes that the UN-approved export certificate system 
“led to a dramatic increase in legal exports’”” Neighboring Liberia, which played a 
substantial role in the civil wars in Sierra Leone under Charles Taylor, financed its 
efforts in part, by illegal commerce in diamond smuggling.” While the jurisdictional 
basis of the tribunal is sufficiently broad to include persons from Liberia,” and indeed 
former President Charles Taylor found himself on trial in The Hague,” the absence 
of territorial jurisdiction removes all but the most basic scrutiny of the role, if any, of 
the diamond houses of Europe and America. Moreover, the arrest and prosecution of 
Charles Taylor occurred years after his abdication when he was no longer economi- 
cally important or capable of affecting the flow of diamonds. Currently, Liberia is 
enjoying explosive growth primarily from U.S. aid, debt relief and investment by U.S. 
firms in mining, rubber, agro-forestry, light industry and other sectors. Arcelor Millal 
Steel has negotiated an agreement to invest over $1.5 billion in the mining sector.” 
The influence of economic policy and of the economic elites over the political de- 
cision-makers in the establishment of international criminal sanctioning bodies may 
be difficult to quantify, but there is no credible denial of its presence. Thus far, some 
measure of economic influence has undoubtedly impacted the decision to proceed 


71 «Id. at3. 


72 According to USAID reports “Sustaining a fighting force requires a steady flow of money. 
Diamonds directly financed the UNITA rebels in Angola in the 1990’s, while in Liberia, 
Charles Taylor first used timber, then diamonds, as the lucrative source of funds. Like- 
wise, governments and other groups (including militaries) have used minerals to sustain 
wars against secessionist groups and rebels. An expert panel reported to the UN Security 
Council in 2002 that the DRC conflict had become a war for access, control, and trade 
of five key mineral resources. In the DRC and elsewhere, governments and/or insurgents 
have sold mineral rights to private interests to generate funds for buying arms and hiring 
mercenaries.” USAID, Minerals & Conflict, A Toolkit for Intervention, at 4, 2005 http:// 
www.usaid.gov/our_work/cross-cuttingprograms/conflict/publications/docs/CMM. 
Minerals_and_Conflict_Toolkit_April_2005.pdf (last visited Aug. 21, 2008). 


73 Statute of the Special Court for Sierra Leone, article 1 states, “The Special Court shall ... 
have the power to prosecute persons who bear the greatest responsibility for serious 
violations of international humanitarian law and Sierra Leonean law committed in the 
territory of Sierra Leone since 30 November 1996, including those leaders who, in com- 
mitting such crimes, have threatened the establishment of and implementation of the 
peace process in Sierra Leone.” 

74 Charles Taylor is being tried, by special arrangement with the authorities in the Neth- 
erlands, in the facilities of the International Criminal Court in The Hague, but by the 
personnel of the Sierra Leonean Court in order to avoid potential violence by a trial in 
Sierra Leone. See ICC Newsletter, July 2007, No. 08, available at http://www2.icc-cpi.int/ 
NR/rdonlyres/FFECC49E-6933-423E-86DA-F31EC4704.46D/278466/ICCNL8200607_ 
EN.pdf (last visited Feb. 15, 2009). 


75 U.S. Department of State, Background Note: Liberia Profile, Bureau of African Affairs, 
April 2008, at http://www.state.gov/r/pa/ei/bgn/6618.htm. 
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with the international tribunals established by the Security Council, whether ad hoc 
or hybrid. 

It is also important when assessing the extent and character of the political moti- 
vation of the Security Council in initiating international criminal tribunals to review 
those situations where it has chosen not to act. Some examples include the atrocities 
in Burma/Myanmar in the mid-1990’s, the persecution of the Ogoni peoples and 
others in Nigeria also during the 1990’s, and the ongoing strife in the Democratic 
Republic of Congo (DRC), which has purportedly resulted in the greatest number of 
casualties of any similar event since the holocaust. These three examples suggest an 
unwillingness to disrupt economic trade ties, the production of natural resources, the 
potential embarrassment of national entities and other politico/economic consider- 
ations. Although all comparable situations alleging gross violations of international 
criminal law and/or humanitarian law, whether acted upon by the UN or not, consist 
of very different fact patterns and unique special considerations that must logically 
be addressed on a case by case basis, certain patterns emerge and general conclusions 
can be drawn. Moreover, while the United Nations can’t be expected, with its limited 
resources, to set up special tribunals for all allegations of atrocities, its choice of situ- 
ations is provocative. 

Therefore, what characteristics are to be considered when deciding when and 
where to set up tribunals and help bring closure to the victims of gross atrocity? 
Many factors are considered when deciding on an international judicial response 
such as practicality, gravity, legal and culpability issues. Moreover, substantial politi- 
cal and economic issues seem to have a bearing on which matters merit prosecution 
(as discussed later). However, even a cursory review of threshold factors prerequisite 
to the initiation of UN-based tribunals at first glance would include (singularly or in 
combination) the following issues: 


THRESHOLD CONSIDERATIONS 

1. Substantive Violations: gross violation of international criminal law and/or seri- 
ous breach of international humanitarian law; 

2. Human Casualties: severity of the harm done in terms of the number of casual- 
ties and the heinousness of the offenses; 

3. International Implications: regional or international threats to the peace and 
security resulting from continued conflict; 

4. Remedy Issues: lack of a reasonably foreseeable remedy under the national 
courts; 

5. Infrastructure: destruction of the national physical and administrative infra- 
structure; 

6. Domestic Political Culpability: role of the civil authority in perpetrating or al- 
lowing the atrocity. 


Authority for these considerations can be found in some of the UN documents. 
All Security Council tribunals (as well as Security Council referrals to the ICC) are 
imbued with Chapter 7 competence from the UN Charter, which provides perva- 
sive global territorial jurisdiction and is intended to restore or head off threats to 
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international peace and security.’® Thus, the threat of conflicts spreading beyond na- 
tional boundaries represents an important consideration (as articulated in number 3 
above: international implications). Other threshold considerations when addressing 
whether a situation warrants the formation of an international tribunal can be seen 
in the Preamble to Security Council Resolution 955 (1994) establishing the ICTR. 
Paragraph 4 to the Preamble to Resolution 955 states: 


Expressing once again its grave concern at the reports indicating that genocide and other 
systematic, widespread and flagrant violations of international humanitarian law have been 
committed in Rwanda ...”” 


This section provides authority for number 1 above (substantive offenses) as a flagrant 
violation of international criminal law — genocide, and humanitarian law, and 2 above 
(human casualties) with systematic and widespread human casualties. In paragraph 
5, Resolution 955 also reiterates the issues pertinent to Chapter 7 of the UN Charter, 
and addresses number 3 above (international implications) by articulating, “... that 
this situation continues to constitute a threat to international peace and security ...” 
Paragraphs 6, 7 and 8 address number 4 above (remedy issues) by calling for “... the 
prosecution of persons responsible for serious violations ...””? (paragraph 6) and; that 
prosecution “... would contribute to the process of national reconciliation and to 
the restoration and maintenance of peace ...’*° (paragraph 7) and; that such prosecu- 
tions “... will contribute to ensuring that such violations are halted and effectively 
redressed ...”*" (paragraph 8). Paragraph 9 of the Preamble references the particular 
“... need for international cooperation to strengthen the Courts and Judicial System 
of Rwanda ... to deal with the large number of suspects ...”** raising the issue of rem- 
edy and the infrastructure issue articulated in number 5 above. Moreover, the factual 
situation in Rwanda, specifically the government-instituted genocide (and possibly 
the subsequent government-instituted counter-genocide), imply the consideration of 
number 6 above (domestic political culpability). 


76 Chapter 7 competence provides broad authority for the Security Council to act to “deter- 
mine the existence of any threat to the peace, breach of the peace, or act of aggression” 
(article 39); “... to call upon parties to comply with such provisional measures as it deems 
necessary ...” (article 40); “... decide what measures ... are to be employed to give effect 
to its decision ...” which “... may include complete or partial interruption of economic 
relations and of rail, sea, air, postal, telegraphic, radio and other means of communica- 
tions, and the severance of diplomatic relations’ (article 41); and “... take such action by 
air, sea, or land forces as may be necessary to maintain or restore international peace and 
security.’ (article 42) U.N. Charter, supra chap. I, note 27, at arts. 39, 40, 41, 42. 


77 ICTR Statute, supra chap. I, note 18. 


78 Id. 
79 _~—s CMI. 
80. Id. 
81 Id. 
82 Id. 
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These threshold considerations reflect many of the fact patterns in situations 
where the UN has established courts. Both ad hoc tribunals consisted of cases in- 
volving gross violations of international criminal law/humanitarian law, massive hu- 
man casualties, regional conflict implications, lack of a remedy, destruction of infra- 
structure and civil culpability. The situation of Khmer Rouge satisfied nearly these 
entire threshold conditions except regional or international implications, though at 
the time of the genocide there was martial conflict with Vietnam. The destruction of 
infrastructure consisted largely of the mass murder of essential professionals, par- 
ticularly in the legal and medical fields, said to be tainted by colonial influences. Like- 
wise, East Timor, Kosovo and Sierra Leone satisfied all of the conditions established 
above including international implications (with conflicts involving Indonesia, Libe- 
ria and the successor states to Yugoslavia). The Special Tribunal for Lebanon seems 
to break the mold as it involves far less human casualty, consists of no significant 
breach of international criminal law or humanitarian law, and is set up ostensibly for 
the prosecution of only one murder case. Circumstances do not necessarily foreclose 
on the possibility of domestic remedy; the victim was the head of state and therefore 
his murder can hardly be said to have been perpetrated by the civil authority. The 
perpetrators are allegedly non-state actors, terrorists. While the proper functioning 
of the Lebanese infrastructure may be seriously compromised by decades of martial 
strife,*? the jurisdiction of the Tribunal involves a situation that is largely irrelevant to 
this condition. The only condition prerequisite that the Lebanese Tribunal seems to 
trigger is the international implications of the sitting head of state being assassinated 
in temporal proximity to the recent removal of the de facto leadership of neighboring 
Syria, and troops from that country.** Combined with the geographic proximity to 
Israel, the political unrest of the region and the nearby presence of alleged terrorist 
groups including factions of Hezbollah, Fatah and Hamas, the Security Council's reli- 
ance on Chapter 7 grounds, despite the lack of other contributing factors, becomes 
clearer. Nonetheless, the Tribunal for Lebanon stands out as an exception among the 
UN-generated tribunals. 

Yet, the situations in which the Security Council has not chosen to initiate tribu- 
nals often satisfy the threshold considerations elucidated above. Sometimes these 
situations concern more wide-spread atrocities, more grave developments or situ- 


83 Syrian forces entered the territory of Lebanon in 1976 as peacekeepers in the Lebanese 
civil war and violence continued though the Syrian troop levels eventually decreased 
to 40,000 in 1990 and to 14,000 by 2005. The complete removal of Syrian troops was 
the subject of UN resolution 1559 passed in 2004 (which also called for the disband- 
ing of Lebanese guerrilla groups) and was strongly supported by Rafiq Hariri. Last Syr- 
ian Troops Leave Lebanon, CNN.COM, April 27, 2005, available at http://www.cnn. 
com/2005/WORLD/meast/04/26/lebanon/index.html (last visited Aug. 21, 2008). 


84 Id. The last of the Syrian troops departed from Lebanon on April 26, 2005. “Syrian forces 
controlled much of the country’s affairs for 29 years, but pressure came for them to with- 
draw after former Lebanese Prime Minister Rafiq Hariri was assassinated on February 
14 in a car bombing.” Many Lebanese people demonstrated for the removal of Syrian 
troops, whom they blamed for the assassination, along with the resignation of pro-Syrian 
governmental officials. 
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ations not as removed temporally. In some cases, these situations involve the sig- 
nificant presence of major corporate interests or countries with brutal regimes still 
in power or countries still involved in martial conflict. In the mid 1990’s the brutal 
military regime in power (SLORC)*® in Burma/Myanmar caused widespread human 
rights violations in the course of the construction of the Yadana gas pipeline.** Later, 
those actions were to become the subject of an Alien Tort Claims Act (ATCA) ac- 
tion in the U.S. brought by a group of NGOs representing Burmese villagers against 
defendant Unocal Energy Corporation on a theory of conspiracy (with the SLORC 
government).*” The domestic U.S. civil suit was the first to successfully survive mo- 
tions to dismiss and ultimately resulted, a few months before the trial was scheduled 
to begin, in a settlement for an undisclosed amount of compensation.** The com- 
plaint alleged an ongoing series of atrocities perpetrated by the Burmese/Myanmar 
military in the course of the construction of the pipeline. The allegations included 
“coerced labor, the forced removal of villagers, murder, rape, and torture ...’°° Also al- 
leged were the burning of two houses, the seizure of villagers’ household possessions, 
kicking a nursing mother with her infant into a fire (ultimately causing the baby’s 
death), °° forced relocation of villagers, forced labor of villagers or extorted bribes in 
lieu of labor, beating villagers to death,” confiscating property and livestock, requir- 
ing villagers to pay a fee to farm their own land and later preventing these subsistence 
farmers from harvesting their crops.” Additionally, village officials were allegedly 
abducted, bound in the center of the villages and tortured (via water torture) for fail- 
ure to provide sufficient labor. Some of those forced to labor were literally beaten 
to death.** Multiple women suffered rape or attempted rape® and children and preg- 
nant women were forced to endure hard labor if the men were dead or unable to 


85 John Doe v. Unocal, supra chap. VI, note 21, at 937-38. SLORC is the abbreviation or the 
State Law and Order Restoration Council. 


86 Id. 
87 Id. 
88 Id. 


89 Ctr. For Constitutional Rights, Docket: Doe v. Unocal Synopsis, Jan. 31, 2005, http://www. 
ccr-ny.org/v2/legal/corporate_accountability/corporateArticle.asp?ObjID=IrRSFKnmm 
m&Content=45. 

90 ‘Third Amended Complaint for Damages and Injunctive and Declaratory Relief paras. 50- 
66. Doe v. Unocal Corp., 963 F. Supp.880 (C.D. Cal. 1997), dismissed on motion for sum- 
mary judgment, 110 F. Supp. 2d 1294 (C.D. Cal. 2000), affd in part, revd in part, 395 F.3d 
932 (9" Cir. 2002), vacated, red’g granted en banc, 395 F.3d 978 (9 Cir. 2003), submission 
withdrawn, 403 F.3d 708 (9"* Cir 2005) (No. CV 96-6959-RAP (BQRx)). 

91 Id. Paras. 67-77. John Doe IX was required to pay approximately 70% of his income to 
SLORC in extorted fees, including forced labor fees. Jd. Para. 138. 

92 Id. Paras. 83-92. 

93 ~~ Id. Para. 89(e). 

94 Id. Para 89(c). 

95 Id. Paras. 93-95. 
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work.’ In one event during 1996, “SLORC soldiers ... tied a noose around the neck of 
[a village leader], killed at least eight people and tortured one youth’” 

These wrongdoings mirror many of the actions perpetrated against the Ogoni 
peoples in Nigeria. Extra-judicial executions of community leaders (including Ken 
Saro-Wiwa), torture, unlawful detention, murder of peaceful protestors as well as 
a long history of environmental and human rights abuses were perpetrated against 
the indigenous peoples of Ogoniland. The Nigerian government, in cooperation with 
its partner Royal Dutch/Shell Oil Group, and pursuant to their efforts to build an oil 
pipeline through the traditional lands of the Ogoni peoples, violently suppressed dis- 
sent groups and grossly violated the human rights of the indigenous inhabitants in 
order to extract the nationalized oil resource located in Ogoniland. %* 

In both of these situations many of the threshold conditions were present. Both 
situations involved the gross violation of international criminal law (as authorities 
allegedly committed wide-spread acts of crimes against humanity), large numbers 
of human casualties and allegations of heinous conduct consisting of torture, extra- 
judicial killings, conscripted labor, rape, induced starvation and the destruction of 
whole villages. In the case involving the Nigerian delta, there is also the allegation of 
genocide against the Ogoni peoples. The number of casualties does not approximate 
those in the former Yugoslavia or Rwanda, but far exceeds the number alleged in the 
Special Tribunal for Lebanon. Moreover, the atrocities committed in the DRC sub- 
stantially outnumber those in any of the situations chosen by the Security Council 
and yet the UN established no court to deal with them. The Burma/Myanmar and 
Nigerian cases also involved untenable recourse to the national authority for remedy 
as it was the political authority that allegedly perpetrated the atrocities and, while 
the infrastructure was otherwise largely intact in both situations, that remedy was 
nonetheless unavailable to the victims. Arguably, both situations make out a stronger 
case for international intervention than the Lebanese Tribunal because of the grav- 
ity of the allegations, the unavailability of a domestic remedy and the complicity of 
the civil authority. Admittedly, neither of these situations threatened contemporary 
international peace and security, as both involved domestic atrocities, but neither 
did the allegations leading to the establishment of the Cambodian Tribunal (and that 
situation was far more removed temporally than the situations in Burma/Myanmar 
and Nigeria). Thus, failure to hold the perpetrators accountable in these situations 
involved other considerations. 


96 Td. Para. 101. 
97. Id. Para. 118. 


98 Royal Dutch/Shell oil group allegedly conspired to commit the extra-judicial execution 
of environmental and community leaders Ken Saro-Wiwa and John Kpuinen by hanging, 
the torture and unlawful detention of other individuals, and the shooting of a woman 
peacefully protesting the destruction of her crops, in an attempt to suppress the Ogoni 
peoples’ opposition to the long history of the environmental and human rights abuses 
in the Ogoni region of Nigeria, pursuant to their efforts to build a pipeline. See Wiwa v. 
Dutch Royal Petroleum Co., No. 96 Civ. 8386(KMW), 2002 WL 319887 (S.D.N.Y. Feb. 28, 
2002). 
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One reason neither of these situations resulted in the establishment of an inter- 
national tribunal was that they were not particularly well publicized internationally; 
there were no well-known international political figures, celebrities or film stars pro- 
moting the cause. Certainly the publicity was modest when juxtaposed with the sub- 
sequent exposure of the situation in Darfur. Another reason is the interests and repu- 
tation of important players in international trade, in the energy sector, were deeply 
rooted in the economies of these states as business partners with the governments 
who committed the atrocities (for their common benefit) — a condition generally 
lacking in situations chosen for prosecution by the UN. Moreover, international tri- 
bunals in Burma/Myanmar or Nigeria would have necessitated prosecution of sitting 
officials in governments and resulted in profound enforcement difficulties, lack of 
access to “on the ground” in-country investigations and aborted efforts to effectively 
negotiate bilateral hybrid [tribunal] arrangements. In addition, unlike these cases, 
other situations that have merited international prosecution have been temporally 
removed from contemporary geopolitics such as the case of Cambodia and East 
Timor. Some have been ideologically removed from dominant contemporary politi- 
cal/economic assumptions as with Cambodia, or have been designed to limit embar- 
rassment to industrial or Ps nations as shown in the earlier examples with both ad 
hoc tribunals. Therefore, in addition to the threshold considerations, a basic review 
of the circumstances surrounding UN-initiated prosecutions (and those situations 
where the UN chose not to act) reveal at least six other [political] considerations: 


POLITICAL FACTORS 

1. Ideologically vulnerable target regimes (e.g., traditional opposition to free mar- 
ket economics by Pol Pot regime). 

2. Target regimes sufficiently removed temporally from contemporary power 
structures to ensure political impotence (e.g., Cambodia and East Timor). 

3. Situations generating sufficient international publicity or notoriety (e.g., UN re- 
ferral of Sudan to the ICC). 

4. Prosecutions favoring status quo governments (e.g., Tutsi government in Rwan- 
da). 

5. Prosecutions designed to limit embarrassment to Ps or other industrialized 
states (e.g., alleged French complicity in Rwanda, allegations against NATO 
leadership during Kosovo bombing raids in former Yugoslavia). 

6. Sensitivity to international trade, embarrassment to international corporate 
presence and disruption of international trade partnerships (e.g., Burma/Myan- 
mar, DRC and Nigeria). 


Among the better examples of the impact of these factors is the failure of the Security 
Council to address impunity for the mass atrocities in the Democratic Republic of 
Congo. While the UN has provided the DRC with the largest peacekeeping force of 
any situation in the world,” it has failed to implement accountability mechanisms, 


99 Karen Allen, Bleak Future for Congo’s Child Soldiers, BBCNEWS, July 25, 2006, at http:// 
news.bbc.co.uk/2/hi/africa/5213996.stm. 
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which poignantly discloses the need for the ICC.*°° This failure to mandate an inter- 
national tribunal in the DRC prior to 2004, lays bare the limitations of a political body 
that expropriates the role of an independent judiciary. The Democratic Republic of 
Congo has endured nearly relentless martial strife for over 12 years and has an his- 
toric tradition of atrocity that dates back to its Belgian colonial occupation beginning 
in the 1880’s and earlier when it was a major export center for the Atlantic slave trade. 
By 2004 the number of casualties in the DRC approached 4 million with millions 
more internally displaced or forced into foreign lands as refugees." One estimate 
asserts that the lives of 50 million have been directly affected by the DRC wars.” 
This “... toll has been the largest concentration of war-related fatalities anywhere on 
earth since the end of World War IL”°3 In addition to the warring factions, the bor- 
ders of the DRC contain the militias of six other nations which have been involved in 
the conflict including Zimbabwe, Angola, Namibia, Uganda, Rwanda and Burundi.’ 
Among the more notorious crimes alleged is the use of child soldiers,’® slavery, tor- 
ture (including boiling prisoners alive), grilling bodies on spits, decapitation, impale- 
ment’®* and myriad sexual offenses including sexual slavery, forced incest, gang rape, 
sexual mutilation and forced cannibalism.’” In the words of Jan Egeland, then-UN 
emergency relief coordinator, “In terms of the human lives lost ... this is the greatest 


100 In 2004, ICC prosecutor Ocampo announced that the first investigation opened would 
be the situation in the DRC. The Court is currently engaged in the prosecution of several 
cases there. Press Release, The Office of the Prosecutor of the International Criminal 
Court Opens its First Investigation, ICC-OTP-20040623-59 http://wwwaicc-cpi.int/ 
Menus/ICC/Situations+and+Cases/Situations/Situations+ICC+0104 ... (last visited Feb. 
15, 2009). 

101 From August 1998 to April 2004 approximately 3.8 million people died in the DRC. Congo 
Civil War, GLOBALSECURITY.ORG, at http://www.globalsecurity.org/military/world/war/ 
congo.htm. (last visited on July 23, 2008). By July 25, 2006 estimates of the DRC casual- 
ties had risen to 5.4 million according to the International Rescue Committee (IRC). Jn 
Pictures: Surviving Congo — Mortality Survey, BBCNews, July 25, 2006, at http://news.bbc. 
co.uk/2/shared/spl/hi/picture_gallery/o8/africa_surviving_congo/html/1.stm. (last visited 
July 23, 2008). 

102 GLOBALSECURITY.ORG, supra note 101. 

103 HOCHSCHILD, supra chap. V, note 88, at 317. 

104. Id. 

105 Id. 


106 Eddy Isango, Cannibalism Shock as Congo Atrocities Revealed, AP, REUTERS, March 18, 
2005, at http://www.theage.com.au/news/World Cannibalism-shock-as-Congo-atroci- 
ties-revealed/2005/03/17/1110913734387.html?from=moreStories. 

107 According to Yakin Erturk, UN special investigator for violence against women, “Women 
are brutally gang raped, often in front of their families and communities. In numerous 
cases, male relatives are forced at gun point to rape their own daughters, mothers or 
sisters.” Erturk observed that, “Women, who survived months of enslavement, told me 
that their tormentors had forced them to eat excrement or the human flesh of murdered 
relatives.” UN: Congo Women Face Sexual Atrocity, AP from MSNBC.MSN.COM, July 
30, 2007, at http://www.msnbc.msn.com/id/20038999/. 
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humanitarian crisis in the world today [2005] and it is beyond belief that the world is 
not paying more attention" 

Perhaps more than any situation since Nazi Germany, the DRC satisfies the 
threshold considerations for establishing an international tribunal. The violation of 
international criminal law; crimes against humanity and genocide’® are obvious, as 
are serious breaches of humanitarian law. The quantum of human casualties and the 
sickening means employed almost defies description and far out-measures other 
modern situations which resulted in international judicial oversight. The regional im- 
plications for threats to peace and security are manifest in the participation of seven 
national armies; no remedy is foreseeable under the national government whose in- 
frastructure is incapable of even maintaining its territorial integrity from opposition 
forces and who, among the other warring factions, purportedly shares a measure of 
culpability for the acts of atrocity. 

The failure of the Security Council to initiate accountability mechanisms for ap- 
proximately eight years”° (before the ICC took jurisdiction) is more readily explain- 
able in the context of the political factors listed above. Though reluctance to pros- 
ecute status quo governments, ideology, temporal proximity and publicity are not 
significantly relevant, the issues of embarrassment to industrialized states and the 
politics of international trade are germane. In his book, King Leopold's Ghost: A Story 
of Greed, Terror, and Heroism in Colonial Africa, author Adam Hochschild described 
the history of colonial Congo. Using the humanitarian camouflage of combating 
inland incursions into central Africa by Arab slavers from East Africa and Zanzi- 
bar, King Leopold II of Belgium garnered international support for what eventually 
amounted to a corporate trade monopoly, the so-called “Congo Free State” This re- 
sulted in his de facto personal ownership of the entire central African region — land, 
peoples and resources — beginning in the 1880’s.™ Eventually in 1908, Leopold sold 


108 Isango, supra note 106. 


109 The Genocide Convention article 2 defines genocide as the “... intent to destroy, in whole 
or in part, a national, ethnical, racial or religious group ...” Genocide Convention, supra 
chap. I, note 1, art. 2. The conflict in the DRC involves suffering by as many as 200 in- 
digenous groups within the territory including the Pygmies of Central Africa. See Press 
Release, Africa Recovery, John Nyamu, Indigenous Peoples Lament Exclusion, Pygmies 
in Central Africa Massacred by Warring Factions, June 2003, available at http://www. 
un.org/ecosocdev/geninfo/afrec/newrels/indigen.htm (last visited Aug. 21, 2008). As 
separate ethnic groups are targeted with intent to destroy, the warring militias’ actions 
rise to the level of genocide (as contemplated in the Genocide Convention) which distin- 
guishes them from crimes against humanity. 

uo In an official letter dated April 1, 2002 from Secretary-General Kofi Annan to the Pres- 
ident of the Security Council, Mr. Annan indicated that despite the Lusaka Ceasefire 
Agreement armed forces from Uganda (ADF), Burundi (FDD, FNL), Rwanda (ALIR), 
as well as the Congolese FAC and other militias were still actively fighting in the DRC. 
Letter dated 1 April 2002 from the Secretary-General to the President of the Security 
Council, S.C. S/2002/341 (April 5, 2002). 
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his interest to the national government of Belgium.’” During his heyday, Leopold 
extracted fortunes in ivory and wild (and later plantation grown) rubber to supply 
the needs for the production of vulcanized rubber in the industrialized world** By 
most reputable, independent accounts,"* the rule of Leopold in the territory of the 
Congo was ruthless and included conscripted labor, extra-judicial killings, collec- 
tive punishment, corporal punishment, the taking of hostages,"* amputations and 
genocidal-scale death rates stemming from murder, starvation, exhaustion, exposure 
and disease. Official Belgian government studies conducted in the early 1920’s, and 
later ethnographers and scholars who reached the same conclusions state that be- 
tween 1880 and 1920 the population of the Congo was reduced by half."° The relevant 
estimated surviving population of the Congo was 10 million, indicating that the esti- 
mated casualties were approximately 8 to 10 million.” 

After the reign of Leopold in the territory of the Congo, the Belgian authorities 
continued to exploit the region for its natural resources and treat it more as an in- 
vestment instead of a country. It was a rich investment; by 1928 7% of the world’s 
production of copper came from the Katanga region in East Congo. By the 1950’s the 
Congo was among the world’s four largest producers."* Belgium continued to extract 
rubber and ivory as well as diamonds, uranium, zinc, cobalt and tin. One commenta- 
tor suggests that “... it was during this period that transnational networks entrenched 
themselves in the region to create ... powerful and exploitative conglomerates with 
tenterhooks in all European and northern American countries;"® and “[t]here was 
no question that under Belgian rule, Congo had been internationalized, and the race 
for exploitation of its resources superseded any concerns for the establishment of a 


112 Id. at 257-9. 

113. Id. at 159, 162, 163. 

114. Many of the accounts come from foreign missionaries stationed in Congo or the Aborigi- 
nes Protection Society, The West African Mail publication, the Congo Reform Society, 
19" century antecedent anti-slavery groups and official Belgium government documents 
including reports from British foreign ministry officials and special reports conducted by 
Belgium officials themselves. See generally id. 

115 Id. at 162. Hochschild cites Belgian scholar and historian Jules Marchal as making a con- 
servative estimate of Leopold’s fortune drawn from the Congo as $1.1 Billion in 1997 dol- 
lars, id at 277. 

116 7d. at 233, citing L. GUEBELS, RELATION COMPLETE DES TRAVAUX DE LA COMMISSION 
PERMANENTE Pour LA PROTECTION DES INDIGENES, 196-97 (1954); JAN VANSINA, In- 
troduction to D. VANGROENWEGH, LEOPOLD It EN KoNGo, HET EVENAARSDISTRICT 
EN HET KROONDOMEIN 1885-1902, 403 (2e uitgave 1985). 

u7 Id. citing LA QUESTION SOCIALE Au Conco: Rapport Au ComMITE Du Conares Co- 
LONIAL NATIONAL, 101 ( 1924). 

118 Laurence Juma, The War in Congo: Transnational Conflict Networks and the Failure of 
Internationalism, 10 GONz. J. INT’L L. 97 (2006) citing Lupo DE WiTTE, THE ASSAS- 
SINATION OF LuMuMBaA 31 (Ann Wright et. al. trans., 2001). 
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viable political unit within its borders’””° These transnational corporations included 
the United Mines of Upper Katanga (UMHK), Barclays and, in 1940 the U.S.-based 
Rockefeller Group. Eventually, when independence was ultimately achieved in 1960 
one of its principal champions and the first democratically-elected Prime Minister, 
Patrice Lumumba, was targeted for assassination by Belgian and U.S. administra- 
tions.” Though assassinated by forces connected with his eventual successor, Joseph 
Mobutu, Belgian financial interests were protected by the appearance of Belgian mili- 
tary forces in the mining regions of Katanga. The neo-colonial regime of Mobutu was 
to enjoy a long reign during which he purportedly stole nearly 20% of the country’s 
GDP and left office with an estimated 4 to 5 billion dollars.? Despite being a highly 
corrupt dictatorship, U.S. and European governments along with transnational cor- 
porations supported the Mobutu regime, which was anti-communist but also devel- 
oped Zaire into a major smuggling region.’** When Mobutu finally left, the country 
was in shambles, the national institutions were already in decay from neglect and the 
financially raped government collapsed into a network of warlords, kingdoms and 
religious leaders. The national economy was characterized by an accelerating arms 
trade fueled by the extant smuggling networks.’ U.S. and other industrialized na- 
tions were implicated in these economic developments as many corporations, such 
as America Mineral Fields and Barrick Gold Corporation of Canada,”° were doing 
business in post-Mobutu Congo. Laurence Juma, of the National University of Leso- 
tho, articulates: 


The history of Congo reveals a consistent pattern of meddling by foreign nations as they 
compete for its wealth that has in turn generated certain sets of circumstances conducive to 
war. ... For example, almost all African countries who were involved in the Congo had ob- 
tained military assistance and purchased weapons from the United States. According to the 
World Policy Institute report, it was the weapons supplied by the United States that were 
fueling aggression and inflicting death and human suffering in the region. ... But behind 
these foreign nations were the invisible transnational networks that were dictating policies 


120 Id. at 124. 


121 GEORGES NZONGOLA-NTALAJA, THE CONGO: FROM LEOPOLD To Kasia, A PEOPLE'S 
HIsTory 227, 41, (2003). 

122 ‘The Belgian initiative called the “Barracuda plan” ultimately called for the transfer of Lu- 
mumba to rebel forces for execution and for his body to be dissolved in acid. Jd at 111-112. 
The American plan called for the poisoning of the Prime Minister but, after the poison 
had arrived in the country by operatives of the CIA, Lumumba had already been taken 
into custody for execution by rebel forces. DE WITTE, supra note 118, at 47-8. 


123 Inanironic twist, Mobutu settled on the French Riviera where his villa sits on a peninsula 
overlooking the former villa of King Leopold II, 12 miles away. HOCHSCHILD, supra chap. 
V, note 88, at 304. 

124 Juma, supra note 118, at 132. 

125 Id. at 138. 

126 Adam Hochschild, The Dark Heart of Mineral Exploitation, Congo Back on the Brink II, 
INT'L HERALD TRIB., Dec. 24, 2004, at 6. 
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and reaping the conflict benefits. The picture emerges of a linkage of regional dynamics 
to the international conglomerates of companies, trade patterns and even to the top most 


127 


political spectrum in the developed nations. 


The U.S. contributed more than $1 billion in military and civilian aid to the Mobutu 
regime and European countries, notably France, contributed more. He was the hon- 
ored guest of President Ronald Reagan and George H.W. Bush, among others.** After 
he was deposed, the economic exploitation of the DRC continued unabated by the 
turmoil within its borders as rich veins of new minerals were harvested to feed the 
demand of modern economic engines. The eastern Congo contains more than half 
the world’s supply of the mineral coltan, used in computer chips and cell phones and 
whose demand continues to grow.’? Hochschild observes: 


The rebel militias, Congo’s African neighbors, and many of their corporate allies have little 
interest in ending the country’s Balkanization. They prefer a cash-in-suitcases economy to 
a taxed and regulated one that would give all citizens a real share of the profits from natural 
resources. For the Congo, the combination of being a great mineral treasure house and 
in effect having no working government has been catastrophic. When there is no money 
in the public till, armies become self-financing networks of miners and smugglers. When 
there are few schools or jobs, they can easily recruit children. When the millions of small 
arms circulating in Africa can be bought at street bazaars or from policemen who've re- 


130 


ceived no pay, there are guns for all. 


International judicial intervention would threaten to render transparent the geopo- 
litical and economic wrongdoing by foreign actors in the Congo and thus, an ad hoc 
or hybrid tribunal would be politically untenable. 

In the DRC the severity of the harm in terms of human casualties and suffering 
exceeds that of former Yugoslavia and Rwanda and is the most costly armed conflict in 
generations. The strife has caused widespread and near complete destruction of the in- 
frastructure, resulting in offenses of the most heinous nature and in regional instability, 
but the embarrassment it might cause to powerful industrialized states and the impact 
it may have on world trade patterns, particularly in the mining sectors, precludes it as a 
viable candidate for international judicial intervention. Compared to other situations, 
such as Rwanda, whose second principal export at the relevant time was animal hides 
and skins, the DRC’s relative worth to international trade is off the charts. It is precisely 
these situations, being the most in need of international intervention, and which fail 
to stimulate action that discredit the official mechanisms of international criminal law 


127 Juma, supra note 118, at 14.0-1. 

128 HOCHSCHILD, supra chap. V, note 88, at 302-4 

129 Id. at 316. See also Letter dated 16 January 2001 from the Secretary-General addressed to 
the President of the Security Council, S/2001/49 which details the growing trade in conflict 
minerals in Kenya, DRC, Rwanda, Uganda, Burundi and Zimbabwe including that occupy- 
ing forces were plundering gold, diamonds and Colombo-tantalite (coltan). /d. at 5. 

130 Id. at 317. 
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and feed the critiques of those who oppose them. This is the disparity that an inde- 
pendent international judiciary was designed to correct. It is, therefore significant that 
through a self-referral, the DRC was among the ICC’s first two cases and signifies the 
independence of the ICC from the international political order of the UN. 

Moreover, other similar cases could have been brought by the Security Council 
for systematic violations of international criminal law and human rights,’ including 
summary execution, torture and cruel, inhuman and degrading treatment, to sup- 
press peaceful protests against Chevron’s environmental practices in Parabe, Opia, 
and Ikenyan, Nigeria. The extra-judicial killing, torture and crimes against human- 
ity against villagers of Aceh, Indonesia at the hands of the Indonesian military who, 
though responsible for massacres in East Timor, were hired by ExxonMobil to pro- 
vide security for its natural gas facilities, and who perpetrated these human rights 
abuses on ExxonMobil compounds.**3 Other examples of massive human rights vio- 
lations involving transnational corporations working in concert with the civil author- 
ity include: allegations of intimidation of union leaders, torture, kidnapping, unlawful 
detention, crimes against humanity, denial of the right to associate or organize and 
extra-judicial killing in Guatemala;** similar crimes in Ecuador™® and Columbia;”° 
illegal testing of drugs on children in Kano, Nigeria;*’ and environmental and human 
rights abuses in Papua, New Guinea.** Allegations of corporate complicity in human 
rights violations committed by the civil authority in many developing countries are 
widespread. Typically, in these cases corporations will partner with (or hire) the civil 
government and share profits in exchange for the national authority's provision of 
security and/or labor. Naturally, this works more efficiently in countries that have na- 
tionalized sub-surface natural resources such as oil”? or in countries and regions with 


131 See generally Mark D. Kielsgard, supra chap. VI, note 5, at 188, n. 36. 

132 See Bowoto v. Chevron, 312 F. Supp. 2d 1229 (N.D.Cal. 2004). 

133 See Complaint for Equitable Relief Damages at 12-25, 27-31, Doe v. Exxon Mobil Corp., 
No. 01CV01357 (D.D.C. 2001), available at http://www.laborrights.org/projects/corpo- 
rate/exxon/exxoncomplaint.pdf. 

134. See Villeda v. Del Monte Produce, Inc., 305 F. Supp. 2d 1285 (S.D.Fla. Dec. 12, 2003). 

135 See Class Action Complaint for Equitable Relief and Damages at 5-11, 16-18, 24-26, Arias 
v. DynCorp., No. 1:01CVo1908 (RWR) (D.D.C. 2001), available at http://www.labor- 
rights.org/projects/corporate/dyncorp/dyncorpcomplaint.doc. 


136 See Sinaltrainal v. Coca-Cola Co., 256 F. Supp. 2d 1345 (S.D.Fla. 2003); Estate of Rodriguez 
yv. Drummond Co. Inc., 256 F. Supp. 2d 1250(N.D. Ala. 2003). 

137 See Abdullahi v. Pfizer, Inc., No. 01 Civ. 8118(WHP), 2005 WL 1870811 (S.D.N.Y. Aug. 9, 
2002). 


138 See Sarei v. Rio Tinto, 221 F. Supp. 2d 1116 (C.D. Cal. 2002). 


139 Many countries have nationalized sub-surface resources and according to the Freeholder 
Owners Association, “[i]n most modern industrialized democracies, petroleum and nat- 
ural gas were recognized as strategic commodities and nationalized before any signifi- 
cant deposits which might have presented political barriers to nationalization had been 
discovered within the jurisdiction. As a result there is no private ownership of subsurface 
oil and gas in most countries.” Freehold Owners Association, Privately Held Subsurface 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


304 Chapter 7 


less defined individual legal property rights so that clear titles to the resources are not 
in dispute. The human rights violations often occur when the local authorities con- 
script labor, confiscate real and personal property and impose draconian measures 
such as torture, forced disappearance and extra-judicial killings to ensure security 
and quash dissent and allow rape to maintain the morale of its security forces and 
keep the native population in a submissive posture. The measures of these violations 
vary from case to case but are prima facie violations of international preemptory 
norms, yet none have warranted a serious investigation or prosecution by the Secu- 
rity Council. 

The cases in Nigeria, Burma/Myanmar, South and Central America and New 
Guinea do not qualify for review by the ICC as they mostly pre-date the temporal ju- 
risdictional mandate of the Court,"*° but the situation in the DRC consists of ongoing 
atrocities and therefore, in part, falls within the ambit of the Court. Indeed, the situ- 
ation in the DRC was a self-referral by the national leader Kabila who sought the as- 
sistance of the Court to discredit rebel forces operating within the country’s borders 
(and following the example of the national leadership in Uganda months earlier, who 
initiated a “self-referral” in its efforts against the rebel Lord’s Resistance Army). Crit- 
ics suggest “... that the Prosecutor has a tacit, if not an explicit, understanding with 
the ... [national] authorities that he will prosecute the rebel leaders only: This re- 
sulted in criticism of the Prosecutor’s office as it allegedly betokens favoritism in the 
investigation precluding the targeting of the sitting leader and following the pattern 
of the ICTR. Moreover, self-referral may offend the principles of complementarity 
when self-referring states, such as Uganda, with intact legal systems could conduct 
national prosecutions without the assistance or support of the ICC”? (a Court whose 
resources are already stretched). Some accuse the prosecutor of being an unwitting 
tool of the regime who was outmaneuvered by the diplomatic wiles of a crafty states- 
man. More recently, Prosecutor Ocampo does not seem to have retreated from self- 
referrals and has persisted in the practice by initiating the situation in Central African 
Republic based ona self-referral.** On the other hand, Ocampo’s willingness to pros- 
ecute sitting heads of state was dramatically exhibited with the recent issuance of an 
arrest warrant against Omar al-Bashir, President of Sudan. Currently in the DRC the 
ICC has issued warrants and taken several suspects in custody including Thomas Lu- 


Hydrocarbons, at http://www.fhoa.ca/oilgas.htm (last visited Jan. 1, 2009); see also John 
Lowe, Cases and Materials on Oil and Gas Law, 17, 18 (2d ed. 1993). 


140 Colombia ratified the Rome Statute in August 2002, some weeks after the ICC entered 
into force on July 1, 2002. Many observers believe that Colombia may be one of the 
situations currently under review by the ICC, though its identity has not been publicly 
disclosed. SCHABAS, supra chap. III, note 80, at 163. 

141 Id. at 149. See also Paula Gaeta, Is the Practice of ‘Self-Referrals’ a Sound Start for the ICC? 
2 J. INT'L CRIM. JUS. 949, 952 (2004). 


142 SCHABAS, supra chap. III, note 80, at 150-1. 


143 International Criminal Court, Situations and Cases, http://www.icc-cpi.int/cases.html 
(last visited Jan. 1, 2009). 
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banga Dyilo (founder and Commander of FPLC and President of the UPC),'** Bosco 
Ntaganda (Deputy Chief of General Staff for Military Operations FPLC), Germain 
Katanga (FRPI Commander), and Mathieu Ngudjolo Chiu (FNI Commander).’*° 

When compared to other tribunals undertaken by the Security Council, the Bur- 
ma/Myanmar, Ogoniland and DRC situations“ (otherwise noted in UN resolutions), 
should qualify for investigation and/or international intervention. They graphically 
exhibit heinous offenses without national remedies, and contain serious regional 
implications, corrupt or malevolent civil authorities and destruction of the infra- 
structure. Moreover, they illustrate the impunity which the ICC has been designed 
to eradicate. The reason these are omitted can usually be explained by the elements 
common to all three situations: the close economic ties of the national and/or local 
leaders with commercial enterprises and the prevalence of natural resources found 
in the territory of the sites. Additionally, if the U.S. example is followed, then as the 
relative Russian and Chinese economic positions strengthen, impunity from the Se- 
curity Council will increase and the essential need for an independent autonomous 
ICC will grow proportionately. The presence of valuable natural resources and/or 
significant trade alliances amongst situations where the Security Council has chosen 
not to scrutinize judicially, point to more than mere coincidence, particularly when 
these elements are lacking in situations where the Security Council has chosen to 
initiate prosecutions. It may be dispositive. 

Exemption for situations involving states with this magnitude of economic clout 
provide testament to the politicization of the UN system. The politico-legal structure 
of the UN mandated tribunals fall short of the consistency of prosecution that is 
needed to provide a sufficient measure of restorative justice to all victims and to deter 
future offenders. This conclusion is also heightened by the apparent abandonment of 
the ad hoc model and embrace of the hybrid tribunals, with their limited application. 
However, the UN based system has provided accountability in several situations and 
has made great contributions to the jurisprudence of international criminal law and 
has brought hundreds of perpetrators to justice. Indeed, the UN system is the work 
horse. In the ICTY, 160 suspects have been legitimately targeted along with many 
more in the ICTR and the hybrid tribunals. The financial and other practicalities of 
the ICC are such that it could never duplicate these numbers in the same time frame 
and so the vision of the ICC as the sole international organization with international 
criminal jurisdiction is self-defeating. A more effective vision consists of a regime 
with both organizations functioning in tandem; with the UN reviewing the bulk of 
cases (that is beyond the budget of the ICC), and the remaining cases (that the UN 
is politically disabled to initiate) defaulting to the ICC. Naturally, these cases only 
consist of situations where the Origin State is unable or unwilling to investigate and 
prosecute and it also includes the exercise of universal jurisdiction in other national 


144 ICC-01/04-01/06 Situations and Cases, http://www.icc-cpi.int/cases.html (last visited 
Jan. 1, 2009). 

145 ICC-o1 Situation in Democratic Republic of the Congo, http://www.icc-cpi.int/cases/RDC. 
html. (last visited (July 26, 2008). 

146 See generally Isanto, supra note 106, and Juma, supra note 118. 
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legal systems. But this vision provides for a complementarity application not only to 
states but to the Security Council as well. Obviously, unlike states, the Security Coun- 
cil can exercise its authority under the Rome Statute to delay prosecution for up to 
one year (with renewals) but this requires an affirmative motion and is subject to veto 
by any P5 member. Perhaps a greater danger to this model consists of an increase in 
Security Council referrals to the ICC with a proportionate decline in UN tribunals. 
This would surely overload the resources of the ICC and ultimately result in an over- 
all decline in cases and accountability. Thus, while the politico-legal structure of the 
UN alone is insufficient to provide the deterrence, restorative justice and retributivist 
attributes needed for closing the impunity gap, it is an integral component in a model 
that includes national oversight (including the exercise of universal jurisdiction), the 
UN anda fully operational ICC. 


Post Neoconservatism and Obama’s Politics of “Change” 


In a New York Times Op-Ed on December 4, 2008, columnist Roger Cohen de- 
claimed that “I can think of no better place for President-elect Barack Obama to start 
in signaling a changed American policy to the world, and particularly its European 
allies, than the International Criminal Court?” Cohen concluded that “... ‘re-signing’ 
followed by ratification should be Obama’s aim”** This exuberance over a new ad- 
ministration is also reflected by non-Americans”” and has led to unrealistic expecta- 
tions regarding the Obama’s administration’s capability of navigating the treacherous 
political waters of ICC ratification and the retreat from core sovereignty assumptions 
(to say nothing of American exceptionalism), that such measures would symbolize. 
Indeed, even if the Obama presidency could succeed in such an enterprise there is 
little to suggest that it would willingly pursue this course. 

Earlier in 2008, José E. Alvarez, President of the American Society of International 
Law stated that “... no matter who becomes President (of the United States) in 2009, 


147 Roger Cohen, A Court for a New America, N. Y. TIMES, Dec. 4, 2008, available at http:// 
www.nytimes.com/2008/12/04/opinion/o4Cohen.html?_r=2&pagewanted=print. 

148 Id. As previously indicated, a formal re-signing of the Treaty is not necessary as the Bush 
repudiation has no legal effect concerning the ongoing viability of the Clinton signature. 
Obama could immediately submit the Rome Statute to the Senate for advice and consent 
and eventual ratification without taking any other intermediate step. 


149 In a long Spiegelonline article, Marianne Heuwagen, Director of the German office 
of Human Rights Watch stated in response to what Europe wants from Obama, “The 
next administration should rejoin the international human rights community... As 
immediate steps, the next administration should seek a seat on the UN Human Rights 
Council and work to make it more effective. It should support investigations and pros- 
ecutions by the International Criminal Court (ICC), seek to repeal the American Ser- 
vice-members’ Protection Act of 2002 and begin steps to join the Rome Statute of the 
ICC? Good Morning, Mr. President What Europe Wants from Obama, SPIEGELONLINE 
InT’L., Nov. 5, 2008, Part 3, available at http://www.spiegelonline.de/international/eur- 
poe/o,1518,588190-3,00.html (last visited Dec. 14, 2008). 
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the U.S.-ICC relationship is likely to deepen.”’° This observation perhaps reflects the 
flush of victory over the Sudan referral by the Security Council a few years earlier, the 
dormancy of the Article 98 initiative and, as Mr. Alvarez stipulated, the statements 
made by “knowledgeable insiders." Mr. Alvarez also cites an article, Dynamic Equi- 
librium: The Evolution of U.S. Attitudes Toward International Criminal Courts and 
Tribunals, in the European Journal of International Law that suggests that the U.S. 
position toward the ICC has “... evolved from a policy of ‘constructive engagement’ 
(during the Clinton Administration), to ‘firm opposition’ (beginning most clearly 
with its ‘de-signing’ of the Court’s Statute in May 2002), to today’s stance of ‘prag- 
matic exploitation’ (as exemplified by the Bush Administration’s decision to abstain 
on the UN Security Council’s March 2005 decision to refer the situation in Darfur to 
the ICC).»* These observations may reflect an unjustified level of optimism as the el- 
ements that marked the early U.S. departure at Rome have been bequeathed, or even 
strengthened, in the transition to the Obama presidency. The core U.S. objections to 
the ICC are structurally tied into how the American people have come to view their 
nation and its status among states rather than the vagaries of policy modulation from 
one administration to another. 

The “constructive engagement” observed during the Clinton Administration and 
expounded upon by its ambassador, David Scheffer, called for input into the opera- 
tion of the Court as a non-ratified signatory of the Rome Statute’? but witnessed the 
same basic disagreement over the U.S. obligation to participate as an equal member 
instead of as a rarified entity singularly pulling strings. While scholars and diplomats 
endeavor to articulate this position as more conducive to a U.S.-ICC partnership, 
those elements that make the ICC unique (and thus distinct from the politico-legal 
bodies established by the Security Council) are the very ones the U.S. opposes. Com- 
paratively unfettered geographical competence, complementarity jurisdiction and a 
judicial structure designed to implement rule of law without recourse to partisan 
political objectives (or oversight) are what makes the ICC unique among interna- 
tional criminal sanctioning bodies and are what provides the greatest obstacle to U.S. 
participation. Were the ICC somehow changed to remove these elements then there 
would be little use in continuing the Court’s mandate, and the US. criticism that 
other UN-sanctioned bodies would suffice would prove accurate. 

The “firm opposition” approach at the height of the neoconservative movement 
during the Bush administration does take a stronger stance against the Court but is 
the difference particularly relevant to the issue of the US. ratifying the Rome Stat- 
ute? Certainly, ending the threat of automatic vetoes of Security Council referrals 
and perhaps an intermittent exchange of information may result from a less openly 
stilted policy toward the ICC. However, it is unlikely that the U.S. will step back from 


150 José E. Alvarez, The Evolving U.S.-ICC Relationship, Notes from the President, 24. ASIL 
NEWSLETTER 1 (Jan./March 2008). 


151 Id. 


152 Id. See also John P. Cerone, Dynamic Equilibrium: The Evolution of U.S. Attitudes Toward 
International Criminal Courts and Tribunals, 18 Eur. J. INT'L L. 277 (2007). 


153 See generally Scheffer, supra chap. IV, note 1. 
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its Article 98 treaties which are already in place, nor refrain from vetoes of all future 
Security Council referrals. Is the U.S. likely to keep from taking obstructionist steps 
if the target of prosecution is an important U.S. ally or significant trade partner? 
The new approach, the “pragmatic exploitation,’ may evince a deepening of the U.S.- 
ICC relationship but how meaningful will this approach be? It will not segue into 
US. ratification, at least not in the short-term, and absent significant changes in the 
international arena it will not dissuade U.S. authorities from using their diplomatic 
arsenal to stymie prosecutions believed to be against its political or economic best 
interests, regardless of the culpability of the target. Impartiality is the hallmark of rule 
of law, not partisan politics, and predictable U.S. efforts to inject the latter constitute 
an ongoing, albeit more subtle, assault on the ICC. It will require organic change in 
the U.S., a new set of socio-economic priorities and a different national/legal self- 
image, to formulate the requisite political change for meaningful U.S. capitulation to 
the ICC. 

US. history is born of a colonialist/isolationist tradition. Throughout the 18 and 
19" centuries, the U.S. either ignored foreign development or it pursued its own per- 
ceived interest in dominating less-developed countries mostly in the Western hemi- 
sphere. While it began establishing tentative international connections early in the 
20" century, by mid-century this flirtation had given way to a position of a super- 
power in a bipolar world and by century’s end, to sole superpower status. Thus, the 
USS. has had little experience in cooperating with foreign states as an equal partner; 
it went from ignoring its neighbors to dictating terms to them. Modern history has 
virtually no precedent for U.S. concessions whereby it cedes authority and oversight 
of U.S. activities to any group of nations or international organizations, as witnessed 
by its early refusal to join the League of Nations and subsequently, its insistence upon 
a veto competence in the UN Security Council. As a state and a people, the U.S. has 
been uncomfortable or unwilling to abide by policy directed by multi-national con- 
sensus, unless it had already reached the same conclusion independently. Therefore, 
U.S. concession to an open-ended policy of one state amongst equals, as a condition 
prerequisite to ICC membership, represents nearly uncharted waters in U.S. history. 

Nor is the new administration likely to provide the necessary change in American 
attitudes that would bring the U.S. into the ICC fold. Many hopes and aspirations 
have been tied to the election of Barack Obama as the 44" U.S. president and first 
African-American to hold that post. This election fulfills the wildest dreams of many 
African-Americans and others who may have doubted that this day would ever come, 
but many Americans and people in foreign countries who expected a progressive 
USS. chief executive, may be in for an unpleasant surprise. Though clearly retreat- 
ing from the extreme right, President Obama is commonly thought of as a centrist 
or even a center right** Democrat and has filled his cabinet with individuals whose 


154 David Sanger of the New York Times observed shortly after the 2008 presidential elec- 
tion that, “Mr. Obama is planning to govern from the center-right of his party.” David 
Sanger, NEWS ANALYSIS; The Candidate of Change Chooses Experience, N. Y. TIMES, 
Nov. 22, 2008, available at http://query.nytimes.com/gst/fullpage.html?res=9804E3DD1 
E39F931A15752C1A96E0C ... (last visited Dec. 19, 2008). 
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political position supports this assumption.** The Obama record of retreating from 
his previously held position on the FISA bill,° backpedaling on the tax increases on 
those making more than $250,000 a year (allowing the Bush tax cuts to eventually 
expire rather than cut them immediately)” and arguably reversing himself on the 
issue of offshore drilling’* point to a center right position. Many of the Obama ap- 
pointments reflect a center right agenda including the selection of Rahm Emanuel, 
formerly of the conservative Democratic Leadership Council (DLC), as his White 
House Chief of Staff,“° to say nothing of his close ties to Democratic Senator Joe 
Lieberman,’ an outspoken follower of the Bush military agenda and supporter of 
John McCain for president. 

Certainly, in most things Obama represents a change from the hard-line neo-con- 
servatism of the Bush administration, but for purposes of international relations, an 
arena traditionally less partisan, the changes may be less dramatic. The new presi- 
dent could institute three initiatives that would signal to the world a radical new 
direction in US. foreign policy: 1.) bring the U.S. troops back from Iraq; 2.) close the 
Guantanamo Bay facility; and 3.) submit the Rome Statute to the Senate and push 
for its ratification. Of the three, the last is the least likely. President-elect Obama did 
make a commitment to close the Guantanamo Bay facility" and has indicated that 


155 Id. 


156 Paul Kane, Obama Supports FISA Legislation, Angering Left, \/ASHINGTONPOST.COM, 
June 20, 2008, at http://blog.washingtonpost.com/the-trail/2008/06/20/obama_sup- 
ports_fisa_legislatio.html (last visited Dec. 28, 2008). 

157 Early in his presidential bid Obama “defended as a general principle the idea of reversing 
income tax cuts enacted during Bush’s first term.” Thomas Beaumont, Rolling Back Bush's 
Tax Cuts Will Pay for Proposals, Obama Says, USA Topay, April 1, 2007, at http://www. 
usatoday.com/news/washington/2007-04-01-obama-iowa_N.htm (last visited Jan. 5, 
2009). Later, it was observed that “On the campaign trail, Barack Obama said he wanted 
to eliminate the Bush tax cuts for top earners upon taking office in January. Now he seems 
to favor letting those cuts expire as scheduled, at the end of 2010” Robert H. Frank, Why 
Wait to Repeal Tax Cuts for the Rich? N. Y. Times [Economic View], Dec. 7, 2008, avail- 
able at http://www.nytimes.com/2008/12/07/business/o7view.html?pagewanted+print 
(last visited Jan. 5, 2009). 


158 Jonathan Weisman, Obama Opens the Door to Offshore Drilling, WASHINGTONPOsT. 
COM, Aug. 1, 2008, at http://blog.washingtonpost.com/the-trail/2008/08/01/obama_ 
opens_the_door_to_offsho.html (last visited Dec. 28, 2008). 

159 Press Release, Democratic Leadership Council, Congressman Rahm Emanuel Named 
Chief of Staff to President-elect Obama (Nov. 6, 2008) available at http://www.ndol. 
org/ndol_ci.cfm?contentid=254822&kaid=85&subid=108 (last visited Dec. 31, 2008). 

160 Mike Dorning, Janet Hook & James Oliphant, Senate Democrats Go Easy on Lieberman, 
L. A. TiMEs, Nov. 19, 2008, at http://www.latimes.com/news/nationworld/washing- 
tondc/la-na-liebermanig9-2008nov19 ... (last visited Dec. 28, 2008). 


161 Ken Guide, Guantanamo’ Days are Numbered, THE GUARDIAN, Nov. 11, 2008, at http:// 
www.guardian.co.uk/commentisfree/cifamerica/2008/nov/11/barack-obama-guanta ... 
(last visited Dec. 28, 2008). On January 22, 2009, President Obama’s second day in of- 
fice he signed three executive orders to close the Guantanamo Bay detention facility, 
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he would remove the bulk of the U.S. troops from Iraq’? (though perhaps not long 
before the expiration of his first term and at the same time increasing troop strength 
in Afghanistan’), but has never suggested that he would support ratification of the 
Rome Statute. Indeed, mainstream U.S. political opinion does not seem to favor U.S. 
ratification as political power elites from both parties are opposed to it. At the onset 
of the 2008 presidential primaries, the majority of Republican hopefuls opposed the 
ICC with the exception of John McCain who stated that he “... would like to see the 
United States join the international court’°* However, McCain included a caveat 


to formally ban torture and essentially ending the Bush program of “enhanced inter- 
rogation’, and to establish an interagency task force to conduct a systematic review of 
detention policy and procedures. Obama Signs Order to Close Guantanamo Bay Facil- 
ity, CNNPo.itics.COM, Jan. 22, 2009, available at http://www.cnn.com/2009/POLI- 
TICS/o1/22/guantanamo.order/ (last visited Feb. 5, 2009). Obama’s position on torture 
also seems supported by his appointment of Leon Panetta to head the CIA. Panetta is an 
outspoken critic of the Bush administration “enhanced interrogation” policies. Andrew 
Sullivan, Obama’s New Man Calls Time on US Torture, TIMESONLINE, Jan. 11, 2009, 
available at http://www.timesonline.co.uk/tol/comment/columnist/andrew_sullivan/ 
articles5488494.ece? ... (last visited Feb. 5, 2009). Obama has however kept the CIA prac- 
tice of rendition in place as a viable program. Rendition have been condemned by the 
European Parliament as an “illegal instrument used by the United States” Greg Miller, 
Obama Lets CIA Keep Contraversal Renditions Tool, CH1. TR1B., Washington Bureau, 
Jan. 31, 2009, available at http://www.chicagotribune.com/news/nationworld/chi-rendit 
ions_31jan31,0,2312597,print.s ... (last visited March 1, 2009). 

162 Voice of America, Obama Pledges to Withdraw US Troops From Iraq, GLOBALSECURITY. 
ORG, July 3, 2008, at http://www.globalsecurity.org/wmd/library/news/iraq/2008/07/ 
iraq-080703-voao2.htm (last visited Dec. 28, 2008); see also Thom Shanker, Cam- 
paign Promises on Ending the War in Iraq Now Muted by Reality, N. Y. TIMEs, Dec. 4, 
2008, available at http://www.nytimes.com/2008/12/04/us/politics/o4military.html?_ 
r=1&partner=rss&emc ... (last visited Dec. 31, 2008). On January 22, 2009 President 
Obama met with governmental officials to begin planning to pull out combat forces from 
Iraq within 16 months. Peter Baker & Thom Shanker, Obama Meets with Officials on Iraq, 
Signaling His Commitment to Ending War, N. Y. TIMES, Jan. 22, 2009, at http://www. 
nytimes.com/2009/10/22/us/politics/22prexy.html?_r=1&pagewanted=print (last visited 
Feb. 5, 2009). 

163 According to statements made by Admiral Mike Mullen on December 20, 2008, the 
United States is sending 20,000 to 30,000 additional troops to Afghanistan “Some 
20,000 to 30,000 is the window of overall increase from where we are right now. ... We're 
looking to get them here in the spring, but certainly by the beginning of summer at the 
latest? See Golnar Motevalli, Up to 30,000 New US. Troops in Afghanistan by Summer, 
ReuTErs, Dec. 20, 2008, available at http://www.reuters.com/articlePrint?articleID=US 
TRE4BJ15K20081220 (last visited Dec. 21, 2008). 


164 Bob Egelko, Presidential Candidates Diverge on U.S. Joining War Crimes Court, S. F. 
CHRON., Jan. 2, 2008, at http://www.sfgate.com/cgi-bin/article.cgi?f=//c/a/2008/01/02/ 
MNLUU4LBH.DTL. See also Statements of U.S. Presidential Candidates on the Interna- 
tional Criminal Court, COALITION For THE INT’L. Crim. C. AMICC, 2008, at http:// 
www.amicc.org/docs/2008%20Candidates%200n%20ICC.pdf (last visited Dec. 6, 2008) 
[hereinafter Statements]. 
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to that aspiration to “... first require more protections for U.S. personnel,’ which es- 
sentially calls for the preservation of U.S. exemptionism and thereby circumvents the 
egalitarian spirit and purpose of the Court. 

Among the Democrats, progressive Rep. Dennis Kucinich, Governor Bill Rich- 
ardson, Senator (and son of a former Nuremberg prosecutor) Chris Dodd along with 
John Edwards favored full U.S. membership in the ICC. Paradoxically however, while 
John Edwards stated in 2008 that the U.S. should be a party to the ICC,*® records 
reveal that in 2002 he voted for the ASPA, the patently anti-ICC legislation designed 
to not only circumvent U.S.-ICC ties but to also withhold U.S. military aid to na- 
tions that did fully cooperate with the ICC. In addition to Edwards, Senators McCain 
and Clinton also voted in favor of the ASPA (with Kucinich, Dodd and Biden voting 
against the measure),*°° which calls into question the veracity of their subsequent po- 
sitions about the Court. Of the two principal Democratic candidates in the primaries, 
Clinton and Obama, neither committed themselves, but comments from both reveal 
fundamental differences with the essential features of the Court. Clinton stated that 
she would “... evaluate the record of the court, and reassess how we can best engage 
with this institution and hold the worst abusers of human rights to account?” By 
evaluating the record of the Court, Clinton seems to be adopting a short-sighted 
result-driven analysis of the institution, especially the prosecutor’s office. Clinton 
does not take into account that individual cases and prosecutors come and go in a 
permanent international tribunal and this sort of evaluation is inconsistent with [per- 
manent] membership with the court. A review of this nature is analogous to measur- 
ing the success of a domestic court not on the basis of structural components such 
as adherence to rule of law, due process or impartiality, but upon whether it reached 
the desired verdicts. The Clinton position continues to reflect the traditional partisan 
politico-legal approach to international rule of law and is fundamentally incompat- 
ible with the object and purpose of the ICC. The fact that at the time Clinton made 
this favorable assessment of the Court, the ICC had not yet began its first prosecu- 
tion (in nearly seven years after becoming operational), and the OTP was coming 
under visceral attack by international law scholars,’ strongly suggests that she was 


165 Statements, supra note 163. In a survey of the candidates conducted by the San Francisco 
Chronicle, John Edwards stated, “When America doesn't engage in these international 
institutions, when we show disrespect for international agreements, it makes it extraor- 
dinarily difficult when we need the world community to rally around us to get them 
there. We should be the natural leader in all of these areas, and, certainly, we should be a 
member of the International Criminal Court?” Jd. 


166 Id. 
167 Id. 


168 Among the critics of the ICC prosecutor Ocampo were Antonio Cassese (first president 
of the ICTY) and Louise Arbour (UN High Commissioner for Human Rights). “Both 
challenged Moreno Ocampo’s performance. Addressing the Prosecutor like a teacher 
dressing down a particularly inept student, Cassese assailed every aspect of Moreno 
Ocampo'’s investigations ... [Arbour] made clear her belief that Moreno Ocampo was 
proceeding down the wrong track.” Julie Flint & Alex de Waal, Closed Case: A Prosecutor 
Without Borders, WWorp AFE. J., Spring 2009. 
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evaluating the Court through a political focus. Moreover, the Clinton view of the ICC 
is particularly important in an administration where she serves as the Secretary of 
State with a leadership responsibility in international relations and where President 
Obama, who concedes a lack of experience in foreign affairs, is likely to rely more 
heavily on his foreign policy advisers than many past presidents. It seems unlikely 
that this Secretary of State, whose appointment was lauded by both Newt Gingrich 
and Henry Kissinger’? and who is also tied to the center right Democratic Leader- 
ship Council,”° will advance a meaningful policy consistent with U.S. ratification of 
the Rome Statute. 

However, it is noteworthy that in 2009 Mrs. Clinton announced her regrets that 
the U.S. was not part of the Court during a townhall style meeting at the University 
of Nairobi. Clinton stated it is “a great regret” and “I think we could have worked 
out some of the challenges that are raised concerning our membership by our own 
government, but that has not yet come to pass.” Whether this means the fault lies 
with some of the membership of the U.S. government or with the Court’s refusal to 
concede to U.S. demands is unclear. Clinton also stated “... we [the U.S. government] 
have supported the Court and continue to do so,?” ultimately cherry-picking U.S. 
abstention on the Darfur referral while ignoring hostile U.S. initiatives during the 
first term of the Bush administration. What is perhaps more noteworthy is Clinton’s 
pick of Michael Posner, president of the Human Rights First NGO, as her choice for 
assistant secretary of state for democracy, human rights and labor.’? Posner is an 
outspoken advocate of the International Criminal Court and led the Human Rights 
First delegation at the Rome Conference. Thus, the Clinton position on the ICC may 
not have solidified into a polarized policy stance and may be subject to further per- 
mutation. 

In October 2006, Barack Obama stated, “The United States has more troops de- 
ployed overseas than any other nation ... Maximum protection for our servicemen 
and women should come with that increased exposure. Therefore, I will consult thor- 
oughly with our military commanders and also examine the track record of the Court 
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before reaching a decision on whether the U.S. should become a state party.” This 
representation reflects an adoption of the neoconservative critique of the Court, sug- 
gesting that the ICC would be used politically as a tool against the U.S. But, when 
considering the Court’s built-in safeguards and the politico-legal alternative provided 
by the Security Council, it represents a net decrease in international political pros- 
ecutions and allows for a judicial forum for situations such as the DRC and Sudan 
where the Security Council was politically disabled from acting. Indeed, if other in- 
ternational tribunals serve as a guide, the political susceptibilities of the ICC, if any, 
would tend more toward protecting U.S. interests rather than victimizing them, con- 
sidering the importance of U.S. membership to the Court. The Obama critique is 
taken from the talking points of the Bush administration, though it originated with 
the Clinton presidency, and feeds both into the unreasonable fears of mistreatment 
of the U.S. military and the basic principles of American exceptionalism, suggesting 
that unless the institution is under American control it must be inferior. Obama also 
subtly reveals his latent hostility to the Court by calling upon U.S. military command- 
ers as advisors. Most U.S. military leaders are stakeholders whose opposition to the 
ICC is well known and documented. Reliance on this quarter leads to a self-fulfilling 
outcome-determinative conclusion evincing that the issue is already resolved against 
engagement (and is analogous to relying on energy sector executives to develop effec- 
tive and unbiased regulatory schemes for the exploitation of fossil fuels). Moreover, 
Obama, like his Secretary of State, Hillary Clinton, also advocates a results-driven 
attitude based upon the “track record” of the Court and is equally duplicitous as it 
is intellectually inconsistent with rule of law and potential permanent membership. 
While it seems this administration is more favorably disposed to the function and 
competence of the ICC, fundamentally this conclusion is illusory and the amount of 
cooperation the Court can expect from the U.S. in the short-term will be marginal 
at best. 

Additionally, it could be maintained that the Obama administration may oppose 
US. ratification of the Rome Statute as possibly inflaming sentiments toward an in- 
ternational prosecution of Bush administration officials. President Obama has pos- 
tulated a policy of looking forward rather than backward which, contrary to the basic 
principles of criminal prosecution (that are always backward looking), is designed 
to preclude the establishment of a precedent for retaliatory action against preceding 
administrations, to prevent a “Watergate-type” distraction from Obama’s ambitious 
policy goals and to prevent a deepening of the political divide in the United States. 
However, fears of an ICC prosecution are groundless as Rome Statute Article 11(2) 
specifically prohibits retroactive jurisdiction: 


If a State becomes a Party to this Statute after its entry into force, the Court may exercise its 
jurisdiction only with respect to crimes committed after the entry into force of this Statute 
for that State ... 1% 
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Barack Obama has sought to fill his administration with an eclectic mix of advisers 
with political philosophies ranging from neoconservative to progressive but, his for- 
eign policy advisers seem to be heavily weighted with stakeholders from the anti-ICC 
claimants. In addition to relying upon his military commanders and Hillary Clinton, 
the president has appointed retired General James Jones as National Security Advis- 
er.” This position is one of the most important U.S. foreign affairs appointments and 
has been filled by such figures as Henry Kissinger and Condoleezza Rice (both later 
appointed Secretary of State). Like Condoleezza Rice, General Jones has held a posi- 
tion on the Board of Directors of the oil giant Chevron (along with weapons manu- 
facturer Boeing and biometrics identification equipment manufacturer Cross Match 
Technologies),’”” so the Obama administration has another anti-ICC stakeholder 
(from the extraction industry), in an influential position advising him on foreign pol- 
icy issues. It is fair to assume that he will not be advised to ratify the Rome Statute or 
provide any more than token assistance to the ICC from this agency. Therefore the 
advisers President Obama has chosen to appoint or consult with, consist of represen- 
tatives from the military, those with ties to the extraction industries and public office 
holders who have a record of opposing the Court. 

The foreign policy advisers President Obama has selected seem to persist in a 
Cold War or near-Cold War mentality that presupposes the primacy of military so- 
lutions to American foreign policy issues. “The assembly of Hillary Clinton, Robert 
Gates, Susan Rice and Joe Biden is a kettle of hawks with a proven track record of 
support for the Iraq War, militaristic interventionism, neoliberal economic policies 
and a worldview consistent with the foreign policy arch that stretches from George 
H. W. Bush’s time in office to the present’”* This approach has been attributed to 
causing the crisis in the U.S. military by such authors as Bacevich, supra chapter s, 
as exaggerated reliance on military solutions has denuded U.S. forces, overextended 
their numbers (and competence) and created a financial black hole in the national 
budget. This approach is also out of step with international legal trends tending to- 
ward greater cooperation in negotiating global issues, international rule of law and 
the exigencies of a rapidly developing multi-polar world power structure. These ap- 
pointments seem to lack forward-looking policy champions and have been criticized 
as a re-cycling of former Clinton administration officials.’ 
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Aside from Clinton as Secretary of State, the Obama foreign policy advisers in- 
clude the reappointment of Robert Gates as Secretary of Defense,*® a holdover of 
the Bush administration. Though Gates is widely seen as moderate, he has largely 
kept the Rumsfeld Department of Defense personnel in place.** In many ways the 
Obama DOD will mirror that of the Bush administration. Thus, the Gates position on 
U.S. engagement with the ICC reflects the standard military objections voiced by the 
Rumsfeld organization. Gates is also against a timeline for an Iraq withdrawal,’ but 
favors a troop increase or “surge” in Afghanistan," increasing the Pentagon budget" 
and the creation of a new generation of nuclear weapons." 

Obama’s choice of Susan Rice as U.S. representative to the UN* (and his sug- 
gestion of elevating that spot to a cabinet level position’*’) is provocative. Rice, an 
expert on African affairs and a senior fellow at the Brookings Institute," is a protégé 
of Madeleine Albright,’ who was a Cold War figure and signatory of the neocon- 
servative think tank Project for a New American Century (PNAC). Rice has been 
described as a pragmatist who favors strong intervention, including military inter- 
vention, into situations involving massive human rights violations such as genocide 
and has publicly called for U.S. military intervention into Darfur (though with Secu- 
rity Council authorization and only as a last resort).’°° Rice supported the invasion 
of Iraq based on the need for the removal of weapons of mass destruction.*” Though 
Rice has not publicly renounced the ICC and has evinced limited support for the 
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Court,’ her actions seem to dismiss it as inconsequential. In post-2005 articles and 
speeches concerning the situation in Darfur, Rice has ignored the ICC’ despite the 
2005 Security Council referral, the ICC application for a warrant for the prosecution 
of President al-Bashir and the warrants of other high ranking Sudanese officials tied 
to the genocide. Rice’s pragmatic approach is reflective of the Cold War tradition 
(as influenced by her mentor Madeleine Albright) that favors a military approach to 
international relations and often seems distrustful, or even contemptuous of non- 
military solutions. This is the same tradition that shuns blind commitment to rule 
of law in favor of politico-legal instrumentalities and subscribes to greater perceived 
institutional protections for the military. Despite her obvious commitment to ending 
massive human rights violations, her reticence to discuss the ICC and her military- 
elite international relations background suggests that she is unlikely to support great- 
er engagement with the ICC. 

Yet, though Susan Rice subscribes to a Cold War tradition she may be a transi- 
tional figure in American foreign policy as she seems to reflect a new generation 
of thinking about human rights, particularly genocide and other jus cogens offens- 
es, thereby opening a new front in the assault on state sovereignty. While the Cold 
War tradition (and indeed Euro-American international policy dating back to the 
Hamidi massacres of the 1890’s and earlier) has only given lip service to the global 
importance of massive domestic human rights violations, the Rice agenda reflects a 
real commitment, up to and including U.S./NATO military intervention. Not only 
is this a demonstrable commitment to human rights, it also points to another subtle 
shift in policy away from sovereignty, further denuding it as a core U.S. assump- 
tion. Though Rice may be quick to opt for a military solution, perhaps as a product 
of her experience in dealing with delayed military intervention in response to the 
Rwandan genocide, she has the potential of helping to reform the realpolitik motives 
for interventionism from pure (often commerce-driven) national self-interest - or 
combating terrorism under UN Chapter VII - to the promotion and protection of 
basic universal human rights. Those few prior U.S. policies that were exceptions to 
positive law, which allowed for the exploitation of foreign nationals under the aus- 
pices of colonialism and neocolonialism, are expanded in a Rice agenda to allow for 
largely altruistic intervention into domestic affairs for the basic protection of foreign 
nationals. Promotion of these rights and the retreat from legal positivism on these 
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grounds is intellectually consistent with the goals of the ICC and the international 
human rights regime as well as with persistent post-World War II legal trends in in- 
ternational criminal law. However, Rice runs afoul of these trends in her quick resort 
to the military option, her subscription to the Bush doctrine on preemption and her 
willingness to justify military intervention without Chapter VII authority, or for ob- 
jectives other than stopping ongoing jus cogens violations, as evinced by her support 
for the Iraq invasion of 2003. Her support of the Iraq invasion, without UN approval, 
also reflects a Machiavellian reliance on the primacy of American policy over inter- 
national consensus and echoes American exceptionalist ideals. 

Ironically, the election of Barack Obama further fuels the prejudices of American 
exceptionalism and underscores its core assumptions, at least among the American 
people, which are self-defeating in achieving international consensus. In the days fol- 
lowing the Obama victory, even right-wing pundits who opposed his election, were 
busily engaged in self-congratulatory chatter and opining that such a phenomenon, 
the election of an African-American President, could only happen in the United 
States. The election of Obama feeds into the belief that the U.S. civil rights regime is 
superior to all others and offers additional proof for the validity of U.S. exemptionism 
from the international human rights regime in general and from the ICC in particu- 
lar. It buttresses the supposition that the U.S. need not conform to international hu- 
man rights standards, even if it expands U.S. rights, but that international consensus 
should benchmark its policy in accordance with U.S. practices. Moreover, this renais- 
sance of American exceptionalism is likely to co-opt more African-Americans and 
other minorities into the fold, many of whom never before completely embraced the 
notion of American excellence in its rights regime. In the words of Wade Hender- 
son, president and CEO of the Leadership Conference on Civil Rights, concerning 
the Obama election, “What we saw was really the emergence of the first multiracial, 
intergenerational, multiethnic political coalition of the 21 century. It reflects the di- 
versity of the country today ... the trend line suggests that the coalition that Barack 
Obama and his supporters help forge is unique, different, and recreated the political 
landscape. That’s why this is a transcendent, watershed election.”"* 

This is oddly parallel to the clearly unintentional impact of the Bush Iraq War 
justification of last resort, Iraqi freedom, and its precedential effect of legitimizing 
U.S. intervention into foreign affairs for human rights protections and shredding tra- 
ditional legal positivist practices (contrary to mainstay Republican dicta). While the 
Obama campaign may not intend the unilateralist policy that a renaissance of Ameri- 
can exceptionalism might inspire, the rhetoric of the campaign fed that spirit, though 
it is difficult to visualize how a campaign for president could be successfully mounted 
without resort to patriotic appeal. Nor can striving for egalitarian U.S. practices be 
circumscribed by such considerations. However, the Obama choices for advisers re- 
flect his intentions and serve as a roadmap for his foreign policy and contribute to a 
predictive analysis of the future of U.S.-ICC relations within his tenure. His choices 
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for advisers include many proponents of traditional exceptionalist ideals and some 
are stakeholder party opponents of the ICC. 

While some Democratic public office holders such as Governor Richardson and 
Senator Dodd, who have gone on record favoring U.S. ratification of the Rome Stat- 
ute, have access to the President, their role in advising the administration focuses on 
domestic issues rather than foreign policy. Richardson, a former Clinton administra- 
tion ambassador to the UN, had been tapped to head Commerce (but subsequently 
withdrew while under grand jury investigation),°* and Dodd, as Chairman of the U.S. 
Senate Committee on Banking, Housing, and Urban Affairs,’°° is relegated to tend- 
ing to the collapsing financial markets. These areas have only an indirect impact on 
foreign policy and are far removed from the issue of ICC ratification. Those experts 
President Obama has chosen to advise him on relevant foreign relations issues how- 
ever, come from a tradition hostile to the Court. 

In addition to keeping the Bush DOD largely intact and the appointment of Cold 
War era foreign policy adherents, Obama has given his ear to many advisors with ties 
to the same conservative think tanks identified with the Bush administration, Ameri- 
can exceptionalism and the wholesale assault on the ICC. Madeleine Albright is a sig- 
natory to the PNAC, along with Obama advisers Richard Holbrooke (former Clinton 
ambassador to the UN),’”” Martin Indyk (former Clinton ambassador to Israel),*°* Ivo 
Daalder (former Clinton National Security Council Director for European Affairs) ,’°° 
Michele Flournoy (who co-headed the Obama defense transition team and head of 
the center-right think tank Center for a New American Security (CNAS)?°).2% Other 
advisors are linked to similar conservative Washington think tanks. “Several top ad- 
visors to Obama — including Tony Lake, UN Ambassador-elect Susan Rice, Tom Das- 
chle, and Dennis Ross, along with leading Democratic hawks like Richard Holbrooke, 
close to Vice-President-elect Joe Biden or Secretary of State-designate Hillary Clin- 
ton — have made common cause with war-minded think-tank hawks at the Washing- 
ton Institute for Near East Policy (WINEP), the American Enterprise Institute (AEI), 


195 Peter Slevin, Richardson Appointed Commerce Secretary, \WASHINGTONPOsT.COM, 
Dec. 3, 2008, at http://voices.washington.com/the-trail/2008/12/03/richardson_ap- 
pointed_commerce (last visited Dec. 31, 2008). 

196 Factsheet, U.S. Senate Committee on Banking, Housing, and Urban Affairs, available 
at http://banking.senate.gov/public/index.cfm?Fuseaction=Hearings.Detail&HearingID 
=7a4, (last visited Dec. 31, 2008). 

197 PNAC Signatories — Lest We Forget, CONGRESS UNDER Fire, available at http://www. 
congressunderfire.com/dc/dcboard.php?az=show_topic&forum=114&topic_i (last visited 
Dec. 11, 2008) [hereinafter Congress Under Fire]. 

198 Id. 

199 Id. 

200 Leadership, Admin & Research Staff, Leadership, CENTER FoR A NEW AMERICAN SECU- 
RITY, at http://www.cnas.org/about/staff (last visited Dec. 31, 2008). 


201 Congress Under Fire, supra note 197. 


Mark D. Kielsgard - 978-90-04-18975-1 
Downloaded from Brill.com 01/22/2024 05:24:08PM 
via Wikimedia 


Appraising the Vitality of U.S. Opposition to the ICC 319 


and other hard line institutes’”?°? Additional Obama selections include Jami Miscik 
who was the CIA’s Deputy Director for Intelligence in the run-up to the Iraq War??? 
and who has close ties to John Brennan, who was once under consideration (until he 
withdrew his name) for the CIA Director position by President Obama and served on 
his intelligence transition team. Brennan has been described as “an ardent supporter 
of torture and one of the most emphatic advocates of FISA expansions and telecom 
immunity:?°* Brennan stated in a December 2005 interview, “I have been intimately 
familiar now over the past decade with the cases of rendition that the U.S. Govern- 
ment has been involved in... And 1 can say without a doubt that it has been very 
successful as far as producing intelligence that has saved lives:’?°> Brennan has also 
praised “enhanced interrogation” stating in a 2007 interview, “It has saved lives. And 
let’s not forget, these are hardened terrorists who have been responsible for 9/11, who 
have shown no remorse at all for the death of 3,000 innocents.”°° Thus, as if reciting 
from the playbook of the Bush administration, this Obama adviser reveals a certain 
disdain for due process and humane treatment of prisoners. 

The Obama foreign policy advisers and appointments are thus littered with mili- 
tary hawks, traditional Cold War theorists, neoconservatives, holdovers from the 
Bush administration and American exceptionalists who taint reasonable expecta- 
tions of near term meaningful engagement between the U.S. and the ICC. Though 
some transitional figures may emerge and, with time and greater experience, the 
Obama administration may grow a different foreign policy matrix — one that co- 
alesces with contemporary trends in international criminal law — the early Obama 
policy seems to be recycling the same Clinton Cold War model along with a lesser 
version of the post-Cold War Bush doctrine, and as such represents a step backward 
rather than projecting a bold forward-looking policy. The politics of “change” are, 
after all, politics as usual. 

On the other hand, the Obama presidency is occurring during a period of signifi- 
cant global transition, not only away from the polarizing seizure of power of the Bush 
administration but from a shift in the international power structure from a unipolar 
world to a multi-polar one. The U.S. role in the international arena is changing, de- 
spite the greater efforts of the neoconservative movement, and this change is organic. 
The growth of political and economic competitors such as witnessed in the meteoric 
rise of the Chinese economy along with that of India and the re-establishment of 
the leadership position of the Russian Federation tend to dilute previous U.S. claims 
to sole superpower status. Moreover, the rise of national collectives such as the Eu- 
ropean Union and potentially the development of greater coalitions among many 
South American and Caribbean states that are loosely bonding together in initiatives 
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such as the Mercosur (Southern Common Market) to establish their independence 
from (or what some may characterize as defiance of) greater U.S. manipulation. The 
picture emerges of a multi-polar world with the power entrepreneurs consisting of 
US., Russian, Chinese/Indian, Euro and possibly South American collective politico- 
economic actors that are more reminiscent of 19" century world politics than 20". 
The transition to this international power format is not lost even on actors coming 
from greater 20" century traditions, as “Cold Warrior” Madeleine Albright recently 
observed: 


It will take time to convince skeptics that the promotion of democracy is not a mask for 
imperialism or a recipe for the kind of chaos we have seen in the Persian Gulf. ... And it will 
take time to establish the right identity for America in a world that has grown suspicious 
of all who claim a monopoly on virtue and that has become reluctant to follow the lead of 


any one country.”°” 


Indeed, the National Intelligence Council issued a report pursuant to its 2025 project 
entitled, Global Trends 2025: A Transformed World and concluded, in part, that “[t]he 
whole international system — as constructed following WWI — will be revolution- 
ized. Not only will new players — Brazil, Russia, India and China — have a seat at the 
international high table, they will bring new stakes and rules to the game”?°* 

Though the 19" century multi-polar global power structure failed to implement 
binding human rights norms and policies, and though its commitment to interna- 
tional criminal accountability failed at Versailles and in other contexts, those earlier 
attempts occurred during a time when the international human rights regime was 
in its infancy and yet, still managed to ultimately yield the Nuremberg tribunals, 
the UN Charter, the Universal Declaration of Human Rights and the 1949 Geneva 
Conventions. Moreover, international law in the latter 20" and into the 21 century 
has developed a far more binding, sophisticated human rights regime. The vitality of 
the current regime and its strengthening trends, with its multitude of instruments, 
bodies, courts and oversight entities — along with the commitment of many, if not 
most, prominent states assures that the new power structure will embrace these in- 
ternational institutions with far greater vigor than those states of a bygone era. The 
future international landscape will therefore likely consist of a united Europe with the 
United States and large blocks of South American and African countries and some 
Asian states attempting to convince the Russian Federation and China to join the 
International Criminal Court. 

Indeed, U.S. opposition to the ICC is multi-causal as it is grounded in a Cold War 
geo-political tradition, a domestic legal structure that eschews international over- 
sight, the cult of American exceptionalism, economic self-interest and the perceived 
need to act outside generally recognized boundaries to advance its policy agenda. This 
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orthodoxy is results driven rather than rule driven and is only sustainable in the long 
term in a unipolar or bipolar international political landscape. Meanwhile, strength- 
ening international legal trends that provide for greater international oversight and 
the authority of international organizations tend to circumvent justifications for U.S. 
exemptionism as jus cogens norms continue to receive wider approval — not only 
from international law scholars but, fueled by continuing atrocity, by popular accord. 
This recognition is particularly advanced in a greater global economy where the im- 
pact of massive human rights violations is felt around the world. Legal trends in the 
modern international rights regime — with ubiquitous ratification — erodes historical 
positive law assumptions and presumes the stand alone universal rights of the indi- 
vidual, and in doing so, circumvents many U.S. objections to the ICC. Other modern 
trends in international law also consist of the doctrine of erga omnes and the right of 
signatories to treaties (including human rights agreements) to see other signatories 
comply with their terms and the transition from state intervention for enforcement 
of relevant treaty rights to international intervention. Moreover, legal trends in in- 
ternational security law and the need to promote public safety, has driven greater 
international oversight and fueled a shifting competence from domestic initiative to 
collective international action. 

Meanwhile, it will be the task of the Obama presidency to preside over the U.S. 
transition to a multi-polar world with shifting international legal trends and to man- 
age expectations, including the lessening of U.S. global responsibility, that are ulti- 
mately consistent with a more reasonable, and therefore more modest, self-image. 
Pandemic economic crisis, the crisis in the U.S. military and the “rise of the rest” are 
all factors driving this trend in geopolitics and the larger question becomes when, 
rather than if, these changes will occur. In the aftermath of the Bush administration, 
these are the realities the Obama administration has inherited and, despite the for- 
eign policy tradition in which his appointees are steeped, they are (typically) realists 
and thus likely to recognize the changing dichotomy and deal with it pragmatically, 
though admittedly delaying the inevitable as long as possible. One product of the 
shifting power structure is the likelihood of greater U.S. cooperation, as a partner, 
with international initiatives and concessions to issues concerning national sover- 
eignty along with the continued erosion of the doctrine of legal positivism. Consider- 
ing the importance placed on the development of the ICC by many countries, which 
has been nurtured despite ferocious Bush administration attacks, legitimate coopera- 
tion with an eye toward acceding to the Court will continually be on the table. While 
it is impossible to predict with specificity when these changes will transpire, it is safe 
to conclude that this administration, whether one or two terms, is transitional and 
though clearing a path for subsequent administrations, is unlikely to provide the req- 
uisite change for ICC ratification. 

In support of the proposition of a rapidly developing multi-polar world order, the 
select G7 organization has given way to the G2o. “With the financial crisis in full 
swing, the leading economic countries, the G7, are now turning to developing nations 
for support and guidance. President Bush is hosting the first in a series of meetings 
called the G20 that will include economic powerhouses like China, Russia and Brazil. 
But, these countries want more say in future economic decisions. With their huge re- 
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serves of foreign currency and fairly stable economies, a new world order could be on 
the horizon??°? This new world order is not limited to geopolitics because the same 
forces driving political change are also driving international economic change. Just as 
the last great international economic pandemic, the depression of the 1930’s, created 
a new economic order, so will the shift from the neoliberal carbon-based economy 
impact global alliances and alter previous assumptions thought to be set in stone. The 
geopolitics and economic world order of the 2030’s for example, will probably have 
no more in common with the Cold War realities than it does with the 19" century, 
and perhaps less. The seeds of this new order are taking root today. 

The direction of international criminal law and the choices the Obama administra- 
tion makes are also contingent upon economic factors. As even a cursory analysis of 
relevant historic trends indicates, massive economic shifts are harbingers of change 
that drive development in human rights and international criminal law and draw 
innovation from the seat of complacency that a comfortable economic stability oth- 
erwise engenders. The “shock doctrine” that is likely to result from current economic 
exigencies will unlikely unfold as Naomi Kline prophesizes. As the U.S. position con- 
tinues to weaken on the international stage it will inevitably lead to greater American 
concession and thus create a more conducive environment for U.S.-ICC relations 
(along with other international institutions). Furthermore, the corporate stakehold- 
ers, schooled in radical free market economics, who have always been philosophi- 
cally opposed to binding international business norms and thus to vertical norms in 
general, are making at least modest concessions in the rich human rights medium of 
corporate voluntarism. This shift in attitude that circumvents corporate opposition 
to vertical norms in general, also serves to offset corporate opposition to intellectu- 
ally indistinct vertical criminal norms. For those other industries — the energy sector 
— who are actual stakeholders and maintain more than a mere philosophical opposi- 
tion to the ICC, the growth of green technology will serve to undercut the vitality 
of their opposition. The Obama presidency will deal with each of these phenomena 
as it deals with the coming economic storm, the green revolution, the diminution of 
USS. global dominance and the need to forge closer international ties to resolve global 
problems as well as national issues. 

If the Great Depression is any guide, the new administration will be forced to deal 
with economic crisis for its entire tenure. It will need to embrace a new set of eco- 
nomic principles and break from the more radical features of the neoliberal scheme 
in place for the last thirty years. Indeed, the depression of the 1930’s can provide some 
insight into contemporary economic considerations as the parallels with current de- 
velopments become inescapable. The Obama administration is taking those develop- 
ments seriously. Domestically, the new economic policy emphasizes greater social 
services, health care, mortgage protection, increased unemployment benefits and a 
massive public works program. In December 7, 2008 then-President-elect Obama 
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pledged to create “... the largest public works construction program since the incep- 
tion of the interstate highway system a half century ago ...’””° Like these initiatives, the 
“New Deal” policies of Franklin Roosevelt broke with conventional [mostly Republi- 
can] neoclassical economic assumptions that had been in place since the mid-1890’s 
and embraced a new set of domestic and international initiatives" The domestic 
initiatives included the Keynesian policies that could be characterized in modern 
parlance as a “trickle-up” theory. Though with modest short-term success, these 
initiatives were joined with international policies that foreshadowed the free trade 
model that was to follow and ultimately helped to resurrect the failed U.S. economy. 
However, as the domestic economy continued to unravel in a deepening depression 
during the mid 1930’s and, despite voracious dissent amongst economic nationalists 
or protectionists, Roosevelt sought to shore up the U.S. economy by stimulating in- 
ternational trade.*” This proved beneficial to U.S. stability and largely took the form 
of reduced trade barriers and tariffs.** Though the Roosevelt administration relied 
on many economic advisers and cabinet members from large corporations,“ and 
though this policy was initially unpopular, compromise and concession to foreign 
interests was deemed essential, and helped bring the country and the world out of 
its depression. 

While contemporary circumstances and conditions are different from those of 
the Great Depression and attempting to draw exact historical parallels is therefore 
self-defeating, generally greater reliance on international cooperation is no less rel- 
evant to the modern economic crisis. Indeed, if compromise to international interest 
was necessary during the comparatively isolationist era of the 1930’s, then it is even 
more essential during the 21** century when commercial globalization and interde- 
pendence among states defines the modern economic landscape. Now more than 
ever, the economic plan of the Obama administration will have to emphasize global 
trade, even if some brakes are applied to radical free trade policies, in order to deal 
with the looming crisis in conformity with current transnational market forces. Like 
Roosevelt’s initiatives, this provides for closer international political ties and as those 
ties ultimately led, at least in part, to greater U.S. international cooperation that wit- 
nessed the reversal of the U.S. international legal policy espoused at Versailles and 
helped shape the Nuremberg tribunals. Thus, it is safe to assume that closer interna- 
tional political and economic ties, especially with Europe which cherishes the ICC 
institution, will help forge closer U.S.-ICC connections. Providing greater economic 
advantages or other incentives in exchange for enhanced political cooperation is 
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common in international relations and as the U.S. economy struggles in a world rap- 
idly catching up, opposition to the ICC is likely to become a secondary consideration. 

The struggle of the U.S. economy continues to deepen. By the end of 2008 US. 
home foreclosures had risen 76%,”5 unemployment and underemployment rates 
had reached new highs,”* and while in 2007 and early 2008 some economists were 
predicting massive recession, a year later many were predicting depression.”” Even 
prior to taking office, President-elect Obama noted, “The economy is going to get 
worse before it gets better’™* For his economic advisers and appointments Obama 
has mostly chosen a collection of centrist or center right economists with traditional- 
ist backgrounds. Naturally, it was expected that the new administration would find 
its advisers from a pool schooled in neoliberal economics — if not radical free market 
theory — as it has been the dominant economic paradigm of the last thirty years, but 
Obama has chosen theorists that seem at odds with the type of economic change the 
21* century is bringing. They seem to rebut Obama campaign assertions concerning 
his new economic plan. Former Clinton Secretary of Labor Robert Reich describes 
the new economics as a re-birth of Keynes, observing: 


The economy has just about come to a standstill — not so much because credit markets are 
clogged as because there’s not enough demand in the economy to keep it going. Consumer 
spending has fallen off a cliff. Investment is drying up. And exports are dropping because 
the recession has now spread around the world. So are we about to return to Keynesianism? 
Hopefully. Government is the spender of last resort, which means the new Obama admin- 
istration should probably be considering a stimulus package in the range of $600 billion, 
roughly 4. percent of the national product — focused on building and repairing the nation’s 
crumbling infrastructure, providing help to states to maintain services, and investing in 
green technologies in order to wean the nation off oil.” 
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Moreover, Obama ran a campaign on an economic policy that envisions the growth 
of the domestic economy as dependent on the productivity of its workers, and that 
their productivity depends on the public investment in education, health and infra- 
structure.”° It presumed that global capital will come to the US. if productivity is high 
and that the solution to energy costs are found in new non-carbon-based fuels, which 
requires that research and development government subsidies be greatly enlarged. 
Finally, the Obama campaign proceeded on the basis that, “[t]o avoid recession or 
worse, our priority should be improving the financial security of average Americans 
who are now sinking into a quagmire of debt and foreclosure. Otherwise, there won't 
be adequate demand to absorb all the goods and services the economy produces.” 
Thus, Obama ran on a “trickle-up” economic campaign more closely resembling the 
New Deal policies of Franklin Roosevelt than recent radical free market policy. 

Yet, ironically Obama’s economic advisers mostly come from a tradition of “trick- 
le-down’ Some of his advisers and appointees include Timothy Geithner, as Secre- 
tary of the Treasury, Larry Summers, as Director of the National Economic Council, 
Austin Goolsbee, on the White House Council of Economic Advisors, Jason Furman, 
as an Obama economic policy team adviser, and Paul Volcker, as head of the Eco- 
nomic Recovery Advisory Board. Geithner was formerly the president of the Federal 
Reserve Bank of New York and has been described as “... no liberal”??? Volcker, head 
of the Fed at the end of the Carter administration and throughout most of the Reagan 
administration, is arguably an architect of the shift from Keynesian economic policy 
to the “trickle down” policies of Reaganomics.”** Austin Goolsbee of the University 
of Chicago, along with Jason Furman, has a background coming from the Chicago 
School of Economics and has publicly voiced support, albeit nuanced, of Milton 
Friedman and the Chicago School Economics.?*§ 

Indeed, Naomi Klein has suggested that Obama “— who taught at the University 
of Chicago for a decade — is thoroughly embedded in the mind-set known as the 
Chicago School? However, this conclusion is overstated as it is largely based on 
Obama’s connections with the University of Chicago, where he taught at the Jaw 
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school not the school of economics, and on his appointment of advisers who, though 
admirers of Friedman, still break from his more extreme or radical ideology and who 
Klein concedes are centrist or center-right.” Moreover, this conclusion stands in 
stark contrast with Obama’s huge government subsidized works program, which in 
itself would cause Milton Friedman to turn over in his grave. 

On the other hand, if the Obama advisers are not entirely in lock step with the 
Chicago School model — they do follow many of its most important tenets, such as 
deregulation. Many of the new economic policy makers have a history of expanding 
government deregulation of industry. Lawrence Summers “... championed the law 
that deregulated derivatives, the financial instruments — aka toxic assets — that have 
spread the financial losses from reckless lending around the globe’*** Timothy Geith- 
ner “... discover[ed] the reckless, wholesale gambling that went on in Wall Street’s 
big casinos, all of which cratered while at least nominally under his regulatory watch. 
That a Hydra-headed banking monster like Citigroup came to be in the first place was 
a direct byproduct of deregulation championed by [Robert] Rubin and Summers in 
Clinton’s Treasury Department (where Geithner also served). The New Deal reform 
they helped repeal, the Glass-Steagall Act, had been enacted in 1933 in part because 
Citigroup’s ancestor, National City Bank, had imploded after repackaging bad loans 
as toxic securities in the go-go 1920's’? Robert Rubin, an Obama adviser and for- 
merly Treasury Secretary during the Clinton administration, is also a senior adviser 
and director at Citigroup.”° 

The appointment of economic advisers with a history of connections with the 
Chicago School is disturbing because that model is synonymous with massive dereg- 
ulation (along with privatization and union-busting). Deregulation theory is funda- 
mentally opposed to the implementation of business norms and is thus also institu- 
tionally antithetical to binding vertical norms, including those of the ICC. Thus, many 
Obama advisers and appointees are aligned with the anti-ICC corporate stakeholders 
as they are intellectually indistinct from the corporatist philosophy that denies the 
type of oversight the ICC represents and because many come from a comparable 
corporate background. Many of these appointees must view the ICC with suspicion 
at best. Furthermore, instead of embracing inevitable change, theorists who have 
been committed to an outgoing economic order, as many Obama appointees have, 
will enable obstructionist policy-making thereby delaying the transition and making 
it less effective. It is hard to imagine that Paul Volcker, with such a long history as 
a policy-maker, could be persuaded to reverse himself on what is arguably his life’s 
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work when Obama acknowledges that, “He pulls no punches ... He seems to be fairly 
opinionated’? 

Obama’s choices are also disconcerting when considering some of the advisers 
he has chosen not to include in his inner circle. Countering the criticism of Obama’s 
so-called “re-cycling” of Clinton-era officials, “... [S]everal of Mr. Obama’s transition 
team members say... that the new administration will have no time for a learning 
curve. With the country facing a deep recession or worse, global market turmoil, 
chaos in Pakistan and a worsening war in Afghanistan, ‘there’s going to be no time 
for experimentation; a member of the Obama foreign policy team said’ Yet, despite 
these assertions, the Obama team has left out a number of former Clinton adminis- 
tration officials and advisers that support a center-left perspective and who were not 
as culpable in the current economic crisis as many of those he chose. Among those 
are Joseph Stiglitz and Nouriel Roubini, both of whom predicted the current financial 
crisis and “... had the wisdom to sound the alarms ...”3* though no one paid sufficient 
attention to avert the disaster. In addition, other high profile economists such as Pro- 
fessor Paul Krugman are outside the cadre of Obama’s advisers, despite their efforts 
to warn of the impending backlash from reckless economic policy. Yet, many of those 
who bear much of the responsibility for the crisis are close to the president. 

On the other hand, while the Obama administration does include the aforemen- 
tioned center-right advisers his decisions will be largely mandated by the unfold- 
ing economic crisis itself. Just as lifelong deregulationists, such as John McCain,” 
started calling for greater regulation during the meltdown of the financial markets 
and many conservative (“less government is best”) political advocates supported the 
$700 billion bailout of the financial industry in defiance of a long custom steeped in 
laissez-faire,”> so too will the Obama administration be forced to act in accordance 
with circumstances rather than in strict adherence to the policy interests of many 
of his advisers. Franklin Roosevelt also surrounded himself with advisers schooled 
in neoclassical economic policy and from large corporate banking backgrounds, 
including Rockefeller executives,”*° and it didn’t prevent his initiation of Keynesian 
economics. Moreover, while Obama’s well publicized aspiration of being politically 
inclusive in the selection of his advisers may be viewed with some skepticism, he has 
included at least some advisers with more progressive views. Among these appoint- 
ments is Dan Tarullo, former Clinton Assistant to the President for International 
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Economic Policy,?*” who has been advanced for a position on the Federal Reserve 
Board of Governors. Tarullo, a supporter of strengthening international regulation 
of banking, “... could play a huge role in the government's efforts to redraw oversight 
of financial markets?38 

It should also be further noted that the Obama administration has very few repre- 
sentatives from the extraction industry sector — anti-ICC stakeholders — in key posi- 
tions, NSA head James Jones aside, and witnesses a stark contrast with the oil indus- 
try-laden Bush administration. Indeed, Obama named Steve Chu, a Nobel laureate 
and Al Gore supporter, as his Energy secretary along with “... veteran regulator Carol 
Browner for the newly created White House post of ‘climate tsarina:*? Furthermore, 
the Obama administration has made a real commitment to greater exploitation of 
renewable energy resources and hosting the green revolution. These initiatives in- 
clude creating five million new jobs in the green industry within 10 years by stra- 
tegically investing $150 billion, saving more oil than we currently import from the 
Middle East and Venezuela within 10 years, putting 1 million plug-in hybrid cars 
(that can get up to 150 miles per gallon) on the road by 2015, making certain that 10% 
of domestic electricity comes from renewable sources by 2012 and 25% by 2025, and 
implementing a cap and trade system targeted to reduce overall greenhouse emis- 
sions to 80% of 1990 levels by 2050.**° Unfortunately, expectations for the fulfillment 
of these goals are undercut by the widely acclaimed failure of the 2009 climate sum- 
mit in Copenhagen, suggesting that these goals are only aspirational, particularly 
the ones with long range target dates, and some maintain that more dramatic efforts 
need to be implemented immediately.** However, these goals sharply contrast with 
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those of the Bush administration, concede the inevitability of the new “green revolu- 
tion” and the need to facilitate the paradigm shift from the carbon based economy to 
a renewable energy economy. Moreover, beyond the shift in domestic U.S. policies 
and initiatives, climate change is, at its core, a global issue and must be dealt with on 
an international level, and despite the failure at Copenhagen, it at least provides a 
rudimentary step toward a greater international initiative. The future of these initia- 
tives leads inexorably toward greater international cooperation and away from the 
provincial mindset of nationalism. The lack of significant numbers of extraction in- 
dustry personnel in the Obama administration and his full-throated recognition of 
the global climate change crisis, along with an apparent willingness to initiate policy 
contrary to the interests of the energy sector, diffuses concerns that these industry 
leaders will overly influence this administration on the scale of the Bush administra- 
tion, on either domestic or foreign policy including U.S. cooperation with the ICC. 


Recommendations 


The U.S. participation in the ICC, like global climate change initiatives, is a long-term 
goal. Certainly the Obama presidency is a retreat from the polarized policies of the 
Bush White House and his administration is likely to prompt greater cooperation 
between the ICC and the U.S. However, although a watershed figure in domestic 
civil rights, Obama is only a transitional figure in the area of international criminal 
law. On February 19, 2009, retired Archbishop of Cape Town and Nobel Peace Prize 
laureate Desmond Tutu urged President Barack Obama to support the International 
Criminal Court and warned that “... high hopes surrounding Mr. Obama’s presidency 
could turn sour’? Although realistic hope for immediate U.S. accession to the Rome 
Statute is unfounded and runs contrary to vital American political, military and eco- 
nomic assumptions, eventual U.S. ratification is inevitable. The Obama presidency 
will begin the journey toward real U.S. partnership with its foreign allies, by mak- 
ing concessions for the greater global good and refusing to set itself up as exempt 
from the same norms it expects its allies to live by. Though historically the U.S. has 
had only limited exposure to this sort of international cooperation (i.e., as an equal 
partner) the vitality of international human rights trends, the changing economic cir- 
cumstances, the evolving way Americans are coming to view themselves and the U.S. 
role in the global power structure, and the rise of pandemic issues such as climate 
change and scarce world resources ensures the eventual U.S. participation in this lat- 
est evolution of international criminal law. 
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To facilitate the transition from the negative Bush administration stance to a more 
receptive position, the Obama administration will need to become engaged with the 
ICC in several ways. Some of the intermediate steps include continuing to support 
the referral competence of the Security Council under Article 13(b) of the Rome Stat- 
ute, or at least not opposing it; providing support for the service of ICC warrants 
by NATO personnel, UN peacekeepers, Interpol, Europol and other organizations 
with international military or law enforcement competence (as well as providing for 
domestic extradition capability for ICC warrants);*** providing relevant information 
to the OTP germane to existing prosecutions and situations under investigation, in- 
cluding the situation in the Sudan — from domestic law enforcement, diplomatic and 
intelligence-gathering sources; refusal to provide safe haven to targeted offenders re- 
gardless of prior diplomatic or economic connections and recognizing the binding 
character of ICC warrants and indictments; negotiating for greater U.S. participation 
in the Court such as the creation of an advisory (non-voting) U.S. representative to 
the Assembly of States Parties and other informal functions for U.S. representatives 
in the other organs of the Court working purely in an advisory capacity; encouraging 
increased hiring and use of U.S. nationals in other branches of the Court (e.g. the 
OTP, the Registry, Judges Chambers, etc.) to strengthen the ties between the Court 
and the United States. To approach the 2010 Review Conference (and any future 
similar conferences) with a definitive plan consistent with eventual U.S. ratification. 
Such a plan could include suggestions for changes to the Rome Statute that would 
make it more acceptable to U.S. lawmakers but not involve altering the character of 
the Court, such as shorter renewable terms for the ICC Prosecutor to protect against 
abuse in that OTP. Additionally, the new administration could institute a national 
conversation amongst citizen groups, political organizations and mass communica- 
tion outlets to facilitate greater domestic debate concerning the ICC and to position 
that discussion with an objective focus. Many similar suggestions and others were 
included in a report created at the behest of the American Society of International 
Law (ASIL). 

In March 2009 an independent task force, made up of distinguished experts and 
scholars and convened by ASIL issued their report entitled, “U.S. Policy toward the 
International Criminal Court: Furthering Positive Engagement.” This report observed 
that, “there is an auspicious opportunity to put U.S. relations with the Court on an 
articulated course of positive engagement.”*** The task force provided several recom- 
mendations including: 


244 The Rome Statute provides for the assistance from non-party States in Article 87(5)(a) 
which states, “The court may invite any State not party to this Statute to provide as- 
sistance under this Part on the basis of an ad hoc arrangement, an agreement with such 
State or any other appropriate basis.” Rome Statute, supra chap. I, note 1, art. 87(s)(a). 

245 American Society of International Law, U.S. Policy Toward the International Criminal 
Court: Furthering Positive Engagement, p. xv, (2009), available at http://www.asil.org/ 
icc-task-force.cfm. 
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1. A stated policy of the U.S. Government’s intention, notwithstanding its letter of May 
6, 2002 to the UN Secretary-General, to support the object and purpose of the Rome 
Statute of the Court; 

2. Examination of methods by which the United States can support important criminal 
investigations of the Court, including cooperation on the arrest of fugitive defend- 
ants, the provision of diplomatic support, and the sharing of information, as well as 
ways in which it can cooperate with the Court in the prevention and deterrence of 
genocide, war crimes, and crimes against humanity; 

3. Examination of U.S. policy concerning the scope, applicability, and implementation 
of “Article 98 agreements” concerning the protections afforded to U.S. personnel and 
others in the territory of States that have joined the Court; 

4. US. participation as an observer in the Assembly of States Parties to the Rome Stat- 
ute, including discussions on the crime of aggression and the 2010 Review Conference 
of the Rome Statute; 

5. The issuance of any presidential waivers in the interest of the United States that ad- 
dress restrictions on assistance to and cooperation with the Court contained in the 
American Service-Members Protection Act of 2002 (ASPA) and advice to the Con- 
gress on the need for further amendments or repeal of ASPA; 

6. Identification of a high-ranking official to serve as a focal point within the executive 
branch to coordinate U.S. cooperation with the Court and monitor ICC performance 
in order to inform the further development of U.S. policy in this area; 

7. U.S. development assistance focused on rule-of-law capacity building, including that 
which enables countries to exercise their complementarity jurisdiction to the Court 
effectively; 

8. Support for the continued development of contacts between the various branches of 
the U.S. Government and the Court; 

9. Support for the legislative agenda detailed below; and 

1o. An inter-agency policy review to re-examine whether, in light of the Court’s further 
performance and the outcome of the 2010 Review Conference, to recommend to 
Congress that the United States become a party to the Rome Statute with any appro- 
priate provisos, understandings, and declarations similar to those adopted by other 
States Parties. 


The Task Force further recommends that Congress pursue a legislative agenda on the Court 

that includes: 

1. Amendment or repeal of the American Service-Members’ Protection Act and other 
applicable laws to the extent necessary to enhance flexibility in the U.S. Government’s 
engagement with the Court and allies that are States Parties to the Rome Statute; 

2. Consideration of amendment to U.S. law to permit full domestic prosecution of 
crimes within the jurisdiction of the Court so as to ensure the primacy of U.S. juris- 
diction over the Court’s jurisdiction under the complementarity regime; and 

3. Hearings to review and monitor Court performance in order to identify means by 
which the United States can support the Court consistent with the interests of the 
United States and the international community and, at the appropriate time, to re- 
examine whether the U.S. should become a party to the Rome Statute with any appro- 
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priate provisos, understandings, and declarations similar to those adopted by other 
States Parties. 


While these initiatives fall short of ratification, they do provide for greater coopera- 
tion with the Court and, in accordance with recommendation #1 (to establish a policy 
to support the object and purpose of the Court) are perhaps aimed at eventual ratifi- 
cation. This report distances itself from the Bush letter of May 6, 2002, and arguably, 
if followed, may serve to reactivate U.S. commitments under the Vienna Convention 
on the Law of Treaties, as required under international law. However, a better recom- 
mendation might be to formally rescind the Bush letter through official notification 
to the UN because if U.S. policy is changed to support the object and purpose of the 
Rome Statute, but the Obama administration fails to send formal notice repudiating 
the Bush letter, the legality of the U.S. position under international law may come into 
question. Moreover, while some may argue that as a practical matter the question of 
US. obligation would be moot with a change in official U.S. policy, a formal declara- 
tion would also symbolically serve to distance the current administration from the 
former and contribute to a resumption of the dialogue between the ICC and the U.S., 
the international community and the U.S. and help reinvigorate domestic public de- 
bate and eventually promote a wider grassroots acceptance of the Court. 

Generally, the principal critique that can be leveled at the recommendations of the 
ASIL task force is its lack of sensitivity to the need for improving the public percep- 
tion of the Court in the U.S. The office of the President could facilitate public debate 
and foster a positive image of the ICC. Unfortunately, the continued adherence by the 
White House to the earlier misguided Bush objections — particularly that ratification 
would endanger U.S. troops — only serves to reinforce a negative, if not uninformed, 
public opinion. Regardless of the intermediary steps suggested by the task force, if the 
prospect of U.S. ratification cannot achieve some measure of public approval, at least 
in the short term, then it will prove unsuccessful in the political process. The process 
of winning over public approval requires immediate steps to dispel the “sound bite” 
arguments against ratification and begin an earnest discussion of the Court on the 
merits. In order to facilitate this objective, President Obama needs to publicly alter 
his previous position on the ICC; he must dispense with repeating Bush era argu- 
ments and affirmatively commit himself to a pro-ICC policy. 

The recommendations of the task force, while consisting of concrete suggestions, 
need to be grounded in a national policy that is consistent with U.S. ratification. Per- 
haps it is too early to make such a radical change — from the Bush policy straight to 
ratification — and that sensitivity is reflected in recommendation #1 opting instead for 
an intermediary policy to support the object and purpose of the Rome Statute. How- 
ever, there is some justification for making a clean break and skipping the compro- 
mise position. The task force’s position is reflected in the title of the report, “Further- 
ing Positive Engagement.’ This is a compromise position — not obstructing the Court 
but not joining it either — and it is a retreat from the previous Clinton administration 
position, which included a signed Rome Statute treaty. Consistent with emerging 
trends, the Obama administration needs to go beyond the Clinton administration 
efforts instead of falling short of them. Despite current domestic political obstacles, 
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it is important that president Obama be pushed toward ratification, not just positive 
engagement. This is why a vocal debate on the merits of the ICC is particularly im- 
portant to help shape domestic political opinion in order to support the Court and 
why this debate should involve and be instigated by the highest levels of government 
as well as at the grassroots level. Moreover, the timing of a ratification policy (instead 
of an intermediate position) is also consistent with current trends in geopolitics, eco- 
nomics and globalization, international law and the development of the international 
rights regime and is likely to continue to strengthen. 

Perhaps borne of the same political sensitivities, some of the recommendations of 
the task force seem too modest. Recommendation #3 calls for the examination of U.S. 
policy concerning Article 98 agreements, while conversely recommendation #5 calls 
for, inter alia, advice to the Congress to repeal the ASPA. Both Article 98 agreements 
and the ASPA are icons of a hostile Bush era and should be removed. But, while #5 
calls for repeal, recommendation #3 only suggests studying Article 98 agreements. 
As previously discussed, most scholars conclude that the intent of article 98 of the 
Rome Statute was to give jurisdictional priority to SOMA and SOFA agreements, 
not ubiquitous agreements fashioned to limit national membership in the ICC or the 
operational function of the Court. The Obama administration should take immedi- 
ate steps and begin to dismantle these agreements and instead rely upon pre-existing 
SOMA and SOFA agreements. The eventual posture of the U.S. should be to pro- 
mote membership and active participation with the Court, not study whether or not 
more exceptions can be carved out of the Court’s mandate. Therefore, the task force 
should have strengthened recommendation #1 and #3, official U.S. policy and Article 
98 agreements, to more closely reflect the full measures taken in recommendation #5 
(and Congressional recommendation #1), repeal of the ASPA. 

The task force also failed to explore the desirability of pushing for concrete chang- 
es to the Rome Statute as a device for garnering additional U.S. grassroots support 
for ratification. In order to help further direct public debate and to assuage resid- 
ual concerns, another set of U.S. recommendations to the Court could be shaped 
to address the Bush administration’s objections to the Rome Statute. These should 
consist of removing concerns (justified or not) of a politically motivated prosecu- 
tor, the perceived threat to U.S. ground troops and the inclusion of other defenses 
consistent with U.S. constitutional protections. This would make the ICC package 
particularly more palatable to political moderates. These considerations and others 
could be accomplished by the Obama administration negotiating for changes to the 
Rome Statute itself with the Assembly of States Parties or at future Review Confer- 
ences. The Rome Statute could be amended to allow for shorter renewable terms for 
the prosecutor so that greater control could be exerted on the OTP by the Assembly 
of States Parties, such as changing from a nine year term to two four year terms. This 
change would continue to preserve the separation of the political and legal functions 
of the ICC as there would still be no veto powers for national elites — one nation 
one vote. This oversight would also serve to prevent fears of radical prosecutorial 
practices (beyond the oversight already provided by Chambers) and create perfor- 
mance accountability and evaluation of the OTP comparable to any other employee. 
Moreover, article 17 of the Rome Statute could be further strengthened to explicitly 
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limit admissibility (and therefore liability) to those serving in a leadership capacity 
as a condition pre-requisite and help remove the last vestige of perceived threat to 
US. ground troops, though senior officers and civilians directing military actions and 
practices would still be subject to investigation and prosecution. Article 69(7) deal- 
ing with the exclusion of tainted evidence could be altered to more closely resemble 
the U.S. exclusionary rule and would arguably be more consistent with the practical 
application of established international human rights dicta. This would help allay 
fundamental fairness concerns over the Court and is independently justifiable on a 
legal basis in addition to the policy rationale. These changes and others would help 
discredit lingering doubts over the Bush administration’s arguments and help its sup- 
porters persuade U.S. voters to favor ratification. In some cases these changes would 
also help improve the function of the Court. None of these changes are contrary to 
the mission of the ICC or the interests of closing the “impunity gap” and could have 
been negotiated in the original Rome Conference in 1998. By removing or altering 
some provisions to the Rome Statute, objections to its ratification are preempted. The 
US. best opportunity to push for these changes is at the Review Conference sched- 
uled for 2010. Efforts should be made to assure a significant U.S. presence to help 
push for these changes and to internationally publicize the Obama administration's 
break from Bush policy. 

If immediate ratification is not probable then closer ties with the Court and legiti- 
mate efforts to further its goals, consistent with the policy of positive engagement, 
can still be made by relevant U.S. bodies and the incorporation of many of the above 
mentioned recommendations will lend itself to a receptive relationship between the 
US. and the ICC. While the positive engagement suggestions of the task force may 
be considered timid they fall short of being half-measures and are a step in the right 
direction. They can lead to eventual U.S. ratification, particularly as the other under- 
lying conditions and attitudes discussed in the previous chapters begin to change. It 
can also serve to re-establish the U.S. reputation on human rights and allow the U.S. 
to legitimately assist in the function of the Court and thereby play a greater role in 
the eradication of impunity and the promotion of human rights and an international 
order of human dignity. 
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CHAPTER 8 Conclusion: Promoting an International 
Order of Human Dignity with Teeth 


Human rights law and its progeny, international criminal law, are products of the 
natural law doctrine and are thereby most suitably considered in an international 
context. After all, natural rights know no state boundaries and human rights are the 
rights accorded to individuals by virtue of their humanity, not nationality. It is not too 
much of a stretch to assert that this perspective, of an international order of human 
dignity, is a slight departure from at least some of the tenets of Westphalian state 
structure as it embraces a higher order of law, one that transcends the national order. 
Of course this runs counter to the sovereignty notions of legal positivism, which pos- 
its all legal authority in the civil control of the state. Positivism is also predetermina- 
tive of the focus of law. As observed by Professor Reisman: 


Positivism views law from the prospective of the receiver of commands, the ‘political in- 
ferior’ From this perspective, law is a body of commands. This perspective assumes the 
independent moral value of obedience. ... An entirely different perspective, deriving from 
the natural law tradition, is that of the person charged with making decisions. From the 
perspective of the decision maker, the technical and moral problems that are confronted 
are not framed in terms of obedience but rather in terms of making choices that are ap- 
propriate for the relevant community." 


As the 21‘ century unfolds, more serious global issues arise — crucial commercial 
interdependence and sensitivities, pandemic catastrophes including climate change 
and natural disaster, pandemic disease, lack of drinking water and other scarce world 
resources, greater martial strife (manifesting as internal armed conflicts, terrorism, 
state on state conflict or regional war), massive human rights violations — and with 
these developments come imperative need for international solutions with earnest 
participation by states and more proactive international law. The traditional posi- 
tive law approach has failed to effectively address the international concerns as it is 
steeped not in the rational and equitable interest of the global community and pro- 
viding real solutions, but in the perceived self-interest of states and ultimately of the 
power elites who wield disproportionate control over the decision-makers in states. 


1 W. Michael Reisman, The View From the New Haven School of International Law, 85 AM. 
Soc’y INT’L L. Proc. 118 (1993). 
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But if international law is to promote an order of human dignity then it must be ap- 
proached from the perspective of an independent decision-maker, that is, in order to 
determine the norms that best fit the problems posed for the greater good. 

From this perspective, the U.S. frequently aggravates the free enjoyment of the 
rights of others as it crafts policy, and thus international initiative, through a lens that 
begins and ends with a view toward what best suits its own perceived national inter- 
ests. The particularly frustrating feature of U.S. policy is the extraordinary measures 
it will undertake to defend the most minimal U.S. interests, even if those measures 
pose grave costs to other nations, groups of nations or peoples--essentially there 
seems to be no analysis of the “greater good” An example of the U.S. applying dispro- 
portionate pressure is its willingness to obstruct legitimate international efforts to 
punish and deter massive human rights violations by opposing the ICC on the feeble 
premise that political prosecutions could theoretically be instigated against U.S. per- 
sonnel, a risk 110 other states are willing to take. This practice is the product of strict 
adherence to a morally sterile cost-benefit analysis, whereby the slightest perceived 
risk to US. interests, however exaggerated, is unacceptable if there is no outweighing 
US. advantage — even if this stands in the way of assuaging unspeakable suffering 
of countless foreign nationals. It devalues the welfare of foreign nationals and hu- 
man dignity or other global benefits and starkly conflicts with modern international 
human rights dicta, the historic trends in international law and modern assump- 
tions concerning the global impact of localized human rights atrocity. It also contra- 
dicts the core principles of the United States’ own founding constitutive documents, 
which boldly proclaim the natural rights of all people, not just Americans. This non- 
empathetic basis for international decision-making typically can only be advanced 
by states, like the U.S., that are so assured of their own power that they need not 
make significant concessions or abide by equitable principles in foreign relations (or 
by rogue states with no practical foreign relations function). Naturally, such policy 
does not engender good relations with foreign allies, as the Bush administration had 
discovered. Shifting international power structures (and the election of less polarized 
USS. chief executives) may potentially change this extremely self-centered approach 
and encourage a greater cosmopolitan sensitivity, so long as the transition grows into 
a multi-polar power structure and one superpower is not replaced with another. 

The addition of the International Criminal Court, through the dogged efforts of 
its states parties, has raised the number of total international prosecutions/investi- 
gations from seven (the ad hoc and hybrid tribunals) to more than fifteen, doubling 
the number of situations where international scrutiny can deter or punish atrocity. 
However, the ICC has indicted very few defendants and secured the physical pres- 
ence of fewer (some might perhaps suggest even a token number) when compared 
to the ad hoc tribunals or conventional domestic courts. Moreover, the prosecutions 
have been slow with no actual verdicts prior to 2009 (seven years after the Court first 
became operational) and extremely lengthy periods of pretrial incarceration for the 
accused. Additionally, some potential situations, such as the Burma/Myanmar alle- 
gations, are outside the reach of the Court because they have not ratified the Rome 
Statute. Thus, the ICC fails to become a truly global court of criminal competence, 
with universal application and binding jurisdiction. 
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To achieve its promise and to more efficiently deter and arrest atrocity, the Court 
needs to increase its membership to closely mirror that of international bodies such 
as the International Court of Justice. More states need to ratify the Rome Statute so 
that it reflects a level of international consensus comparable to long-standing human 
rights agreements such as the International Covenant on Civil and Political Rights. 
The Court needs greater funding to pursue more of the serious perpetrators, to deter 
all of the decision and policy-makers with leadership responsibility and to prevent 
the Court from becoming an instrument of “scapegoatism” The Court needs greater 
funding to more quickly and efficiently collect, classify and assess evidence and bring 
cases to trial before memories fade, witnesses die, disappear or otherwise become 
unavailable and so that incarcerated defendants are accorded speedy trial protec- 
tions. It needs to increase its intelligence-gathering operations with freer exchanges 
of evidence and greater cooperation with state law enforcement agencies as well as 
organizations with covert intelligence-gathering functions. It needs ever greater in- 
ternational diplomatic legitimacy to preclude efforts to undercut its functions and 
circumscribe its effectiveness. 

Virtually all of the defects or shortcomings the Court currently suffers could be, 
to a large measure, assuaged by U.S. membership and sincere cooperation with the 
Court. With U.S. membership, there would be a massive re-alignment of states par- 
ties to the Rome Statute. If the U.S. re-directed a fraction of its diplomatic efforts 
used in fighting the Court toward encouraging new membership, the ICC’s member- 
ship goals would probably be realized. This would have the effect of facilitating the 
Court’s mandate, not only with the increased funds U.S. membership would bring 
but also the funding from countries the U.S. would bring to the Court. There would 
be greater synergies in the intelligence-gathering and sharing, serving warrants and 
providing diplomatic pressure to keep “hold-out” countries from standing in the way 
of the Court. It would also serve to provide greater pressure and incentives on other 
powerful “hold-out” countries, such as China and the Russian Federation, to even- 
tually join. Though the states parties to the Rome Statute have valiantly upheld the 
mandate of the Court, the increased international and diplomatic prestige U.S. mem- 
bership would bring could propel the Court into a new evolution of criminal law, and 
greatly advance its human rights mandate. 

Moreover, even from a cost-benefit analysis and despite perceived interests to the 
contrary, actual U.S. interests would be served in the long run by a strong viable 
Court. It is in the interests of all states to deter massive human rights atrocity as it 
causes regional instability, disrupts trade chains, creates uneven or unfair trade con- 
ditions (e.g. due to smuggling operations, corruption, etc.) and prevents the develop- 
ment of stable communities that would otherwise serve as foreign markets and in- 
crease growth in foreign trade. Though certain commercial entities, if not industries, 
garner short-term advantages from exploitation of these conditions, this approach is 
shortsighted and reflects more of a 19" century colonial mentality than a 21 century 
approach, to say nothing of the immorality of such actions. In a country like the US., 
which has an unprecedentedly large trade deficit, the long range goals of develop- 
ing legitimate foreign markets in developing countries should be a top priority. As 
the current U.S. economic model of unsustainable domestic consumption shifts, the 
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void will have to be filled by growing these foreign markets. Yet, creating these mar- 
kets will never be accomplished while such conditions persist. Since the cessation of 
hostilities and implementation of accountability measures, Sierra Leone’s? amazing 
transformation into a bona fide trade partner shines as an example of the economic 
benefit of deterring human rights atrocity. An effective ICC would serve these ends 
and ultimately prove to be of great benefit to U.S. economic interests. 

However, to be effective the aspiration of an international order of human dignity 
should be grounded in something other than the self-interest of individual states; 
such grounding only includes collective global interests by chance, and leaves mo- 
rality out of the equation. But if the ultimate decision-makers are not permitted to 
resort to traditional positivist or nationalist rationales of self-interest, and if the cost- 
benefit analysis is rendered less binding, then on what basis do the decision makers 
rely for establishing international policy or law? As an alternative, the New Haven 
School of policy oriented jurisprudence provides insight and a lens though which 
natural law or a human rights approach to international law can be viewed. This fo- 
cus extends to all facets of law including power structures, policy, legislative intent, 
courts and corrections, social structure and goals, and is ground specifically in the 
value set of communities.’ These values include the production of wealth, of power, 
enlightenment, skill, health and well-being, affection, respect, and rectitude.* The ap- 
plication of these values, their confirmation and/or redistribution from the point of 
view of the decision-makers becomes the policy oriented process for arriving at an 
equitable legal order. 

The development of power as it pertains to the International Criminal Court 
can be seen on several levels. The empowering of victims through restorative jus- 
tice by prosecuting purveyors of the worst human rights atrocities is perhaps one 
of the most poignant benefits of the Court — and this competence and purpose has 
been well documented in the Rome Statute, international legal scholarship and in 
the cacophonous voices of NGOs. But this potential power is moot unless the ICC 
is endowed with sufficient authority to compel the presence of the accused and to 
obtain relevant evidence (for both prosecution and defense) and to finance its opera- 
tions. This requires an increase in the number of states ratifying the Rome Statute, 
especially the United States, in order to achieve near universal participation, and for 
states parties to follow-through and enact domestic enabling legislation. An efficient 
ICC also requires the marshalling of diplomatic resources to provide disincentives for 
non-states parties to circumvent prosecutions (e.g., providing safe haven for suspects 
or withholding evidence, etc.), and for greater oversight of the fulfillment of non- 
states parties’ obligations to the Court, its financing, extradition commitments and 
the discharge of domestic prosecution responsibilities. 

The encouragement of wealth flows from the mandate of the ICC as it deters prac- 
tices, and therefore conditions, that preclude the accumulation of wealth. The Court 
has been criticized for thus far concentrating its prosecutions, and many investiga- 


2 State Report, supra chap. VII, note 69. 
3 Reisman, supra note 1. 
4 Id. 
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tions, on countries located in the African continent’ (though all of the current situa- 
tions being prosecuted are either self-referrals or Security Council referrals). While 
the OPT has asserted that the gravity and breadth of the offenses are the determina- 
tive factors for choosing situations to prosecute,’ it is fair to acknowledge that most 
of the countries involved have among the worst poverty, living conditions and health 
care, despite having some of the richest reservoirs of valuable natural resources and 
greatest potential for wealth redistribution. These communities frequently have ex- 
tended martial strife, inadequate social and government infrastructure and preva- 
lent smuggling operations. The ICC is designed to help remove those who benefit 
from this arrangement, to deter continued martial strife and smuggling so that local 
authority can restore infrastructure and order, encourage commercial enterprise to 
build wealth and so that tax from legitimate operations can be employed for the ben- 
efit of the community and social order in whole. Thus, the ICC acts as an instrument 
to encourage the equitable distribution of wealth, away from the warlords, and to 
secure an orderly community amenable to mercantile interests and to the establish- 
ment of a local civil society where all members can benefit from civic projects and 
infrastructure and the creation of economies of scale. 

The values of enlightenment, skill, well-being, affection and respect are also re- 
inforced by the ICC and largely for the same reason. Greater infrastructure and re- 
duced conflict encourage civic initiatives such as the building of schools and training 
centers, where people (including children) can study — acquire an education or hone 
their skills as craftspeople — without fear. In Uganda and other countries, children 
are particularly targeted while walking to or from school (often a very long trip), at 
school or when staying overnight at dormitory facilities near school. These children 
are pressed into military service as child soldiers or as sex slaves. In Uganda, growing 
consensus is developing — in child soldier rehabilitation facilities among other places 
— that the ICC is having a definite effect on the hostilities and the reduction of the 
numbers of child soldiers.” Of course, the ICC efforts alone or in tandem with extant 
NGOs are insufficient to provide a complete remedy, but it functions to rehabilitate 


5  Marlise Simons, Gambian Defends the International Criminal Court's Initial Focus on 
Africans, N. Y. TIMES, Feb. 25, 2007, available at http://www.nytimes.com/2007/02/26/ 
world/africa/26hague.html?_r=1 (last visited Jan. 1, 2009). 

6 Update on Communications, supra chap. III, note 112, see also Rome Statute Article 
5(1) which indicates that only the most serious crimes fall within the jurisdiction of the 
Court. 


7 Ina 2008 PBS presentation discussing child soldiers in Uganda, Wide Angle host Aaron 
Brown interviewed Betty Bigombe, a former Ugandan government minister who is in- 
volved in negotiations with the Lord’s Resistance Army, and who commented on the out- 
standing ICC warrants against the war lord Joseph Kony and observed, “... [M]y take is 
that without the arrest warrant, probably LRA [Lord’s Resistance Army] would not have 
demonstrated seriousness at the peace talks. I think International Criminal Court has 
been a catalyst in getting LRA to go to the table and talk” Aaron Brown, Lord's Children, 
Aaron Brown Interview: Betty Bigombe, July 29, 2008, available at http://www.pbs.org/ 
wnet/wideangle/uncategorized/lords-children-interview-betty-bigombe/ (last visited Jan. 
2, 2009). 
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those areas in greatest need. Moreover, a peaceful society allows for a greater sense of 
well-being stemming both from personal safety, personal growth and from creating 
a lifestyle in an environment with a reasonable expectation that it will not be taken 
away by belligerents or others on a whim. In this environment, the satisfaction of 
raising a family in peace, developing a skill, and creating personal wealth allows for 
the greater maintenance of respect and affection that is noticeably absent in a venue 
where massive human rights violations routinely occur and innocent people are daily 
confronted with uncertainty and fear. Additionally, respect for others is synonymous 
with human rights promotion and this sensitivity is reflected in the Rome Statute 
Article 21(3) which states (when determining applicable law for the Court to follow): 


The application and interpretation of law pursuant to this article must be consistent with 
internationally recognized human rights, and be without any adverse distinction founded 
on grounds such as gender as defined in article 7, paragraph 3, age, race, color, language, 
religion or belief, political or other opinion, national, ethnic or social origin, wealth, birth 
or other status.® 


Rectitude is promoted on two levels. One: the ability of individuals, of victims, to 
act in accordance with principle and without fear — as opposed to responding to 
coercion; and two: the propriety of seeing justice done. The ICC is a body not only of 
deterrence but of retribution. It is unconscionable to permit perpetrators of the worst 
crimes to receive impunity simply because of political or economic connections or 
because there is no legal entity to prosecute them. Thus, without the ICC these 
crimes pronounce the arbitrariness of law, undercut moral aspiration and provide 
mute rebuttal to the validity of natural law. Refusal to take steps to close the impunity 
gap concedes the failure of morality, the failure of law, and efforts to reaffirm these 
values have motivated a majority of the world’s nations to voluntarily act by creating 
the first permanent international criminal tribunal. 

Thus, from a policy oriented perspective, the ICC provides a legal instrumentality 
for advancement of the greater societal values and calls for a modest redirection of 
power in an effort to promote the cause of the victims of the most grievous atrocities. 
In light of what the ICC offers, U.S. arguments citing sovereignty concerns and po- 
tentially political prosecutions have a hollow ring; they are rendered inconsequential 
and sophistic and reflect an unacceptably low U.S. commitment to values and the 
welfare of non-Americans and to international human rights. 

To many, efforts toward the development of an international order of human dig- 
nity may seem futile or naive because they are not strictly grounded in the political 
or economic institutions and seem to inspire more speeches then “nuts and bolts” 
effort. Yet, historically, human rights have not always run counter to international re- 
lations; they just haven't always run concurrently. Even during arguably more primi- 
tive times, nations came together to prevent and punish the international practice of 
piracy and to abolish slavery and the slave trade. Moreover, the incredible vitality of 
the post-World War II human rights regime pays testament to the popular mandate 


8 Rome Statute, supra chap. 1, note 1. 
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of these rights as a minimum common denominator. The explosion of post-Cold War 
international criminal sanctioning bodies further highlights these trends. In a coun- 
try that has witnessed the neoconservative efforts of the Bush administration and re- 
sponded with the election of the first African-American U.S. president, badly needed 
transformational initiatives are within reach. These reforms need to be directed at 
the decision-makers, the economic and political elites, by holding them accountable 
by popular mandate. They must be directed toward building greater international 
human rights consensus, facilitating organic national change in the way Americans 
see themselves and their role in the world and risking the historically uncharted U.S. 
diplomatic waters that will lead to eventual U.S. ratification of the Rome Statute and 
the restoration of the U.S. as a leader in global human rights. 
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